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Court of Appeals of the District of Columbia 

No. 6191. 

George L. Goodacre, Appellant, 

I 

I 

vs. 

F. Kenneth Shulmier. 


a Supreme Court of the District of Columbia. 

I 

At Law. ' 

i 

i 

Xo. 79752. 

F. Kenneth Shulmier, Plaintiff, j 

i 

vs. j 

j 

George L. Goodacre, Defendant. 

7 i 

j 

United States of America, I 

7 i 

District of Columbia, ss: j 

l 

Be it remembered, That in the Supreme Court; of the 
District of Columbia, at the City of Washington, jin said 
District, at the times hereinafter mentioned, the following- 
papers were filed and proceedings had, in the above-hntitled 
cause, to wit: 


j 

i 

i 

I 

i 


i 

i 


i 

i 


i 

i 


i 

i 
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1 Declaration. 

Filed June 10, 1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 79752. 

F. Kenneth Shulmier, Plaintiff, 

vs. 

George L. Goodacre, Defendant. 

The plaintiff,’ F. Kenneth Shulmier, sues the defendant, 
George L. Goodacre, for that, heretofore, to wit, on the 21st 
day of October, ih the year A. D., 1930, plaintiff was and 
still is, a good, true, honest, just and faithful citizen of the 
United States and a resident of the District of Columbia, 
and as such has always behaved and conducted himself in 
a lawful manner, and has never been guiltv, nor until the 
time of the committing of the grievances by the defendant 
as hereinafter complained of, been suspected to have been 
guiltv of felonv, or anv other crime, bv means whereof the 
plaintiff, before the committing of the said grievances by 
the defendant as hereinafter complained of, had deservedly 
attained and acquired the good opinion and credit of all his 
neighbors and other good and worthv citizens of said Dis- 
trict of Columbia, yet, the defendant well knowing the 
premises, on, to wit, said 21st day of October, 1930, with 
force and arms, falselv, wrongfullv and unlawfullv arrested 
the plaintiff, and falsely, wrongfully and unlawfully caused 
the plaintiff to be imprisoned and detained at the premises, 
to wit, Xo. 933 9th Street Northwest, in the District of 
Columbia, for a long period of time, to wit, for a period of 
one hour, and further, the defendant well knowing the 
premises and after so falsely, wrongfully and unlawfully 
causing the plaintiff to be imprisoned and detained, the 
said defendant by and through his agent, to wit, one 

2 Chester C. Stepp and by and through his said agent, 
falselv, wrongfullv and unlawfullv caused the said 

plaintiff to be further arrested and detained, and falsely, 
wrongfully and unlawfully caused the plaintiff to be re¬ 
moved from said premises Xo. 933 9th Street Xorthwest to 
the Police Station of the First Precinct of said District of 
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I 

Columbia, and there caused the clothing then a(id there 
worn by the plaintiff to be searched and deprived! him of 
his personal property then upon his person, andj further 
falsely, wrongfully and unlawfully caused the name of the 
plaintiff to be entered upon the police blotter of s^id First 
Precinct Police Station and on the records of the Detective 
Bureau of said District of Columbia, and further; falsely, 
wrongfully and unlawfully caused the plaintiff to l^e locked 
up and imprisoned in a cell in the First Police Precinct Sta¬ 
tion in said District without, the ordinary food aiid com- 

* 

forts, for a long period of time, to wit, for a period of 
thirty-eight and one-half hours, notwithstanding that he, 
the said plaintiff, was innocent of any wrongdoing I whatso¬ 
ever, and further, during said period of imprisonment as 
aforesaid, caused the plaintiff to be denied the right to com¬ 
municate with members of his family, or others, and fur¬ 
ther, after so falsely, wrongfully and unlawfully arresting, 
imprisoning and detaining the plaintiff and so causing him 
to be falsely, wrongfully and unlawfully imprisoned and 
detained and without preferring any complaint jagainst 
him, the plaintiff was released and discharged frtjmi said 
arrest, imprisonment and detention, and by reasoit of the 
aforesaid false, wrongful and unlawful acts of the defendant 
the plaintiff was unlawfully deprived of his liberty and 
was compelled to and did undergo great mental suffering, 

anguish and humiliation and suffered greatlv in Ills bodv 
■ . . . • | 
and feelings and in his reputation and in loss of employ¬ 
ment, by reason whereof the plaintiff has been dam- 
3 aged in the sum of forty thousand dollars ($40,(j)00.00). 

Wherefore, he brings this suit and claims! of the 
defendant the sum of fortv thousand dollars ($40,()00.00). 

LOUIS G. PADGETT, 
Attorney for Plaintiff. 

i 

Pleas. 

Filed July 3, 1931. ; 


First Plea. 

Comes now the defendant, George L. Goodacre, dnd for 
plea to the Declaration filed herein, says: 

That he did not, on to wit, October 21st, 1930, oriat any 
other time with force and arms, falsely, wrongfully and 
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unlawfully or otherwise arrest the plaintiff and falsely, 
wrongfully and unlawfully or otherwise cause the plaintiff 
to be imprisoned and detained at the premises, to wit, Xo. 
933 9th Street, Northwest, in the District of Columbia, or 
at any other placcf, nor did he cause the plaintiff by one 
Chester G. Stepp as agent for this defendant to be arrested 
and detained and falselv, wrongfully and unlawfully to be 
remoyed to the Police Station of the First Precinct of 
said District of Columbia, and there or elsewhere cause the 
clothing worn by the plaintiff to be searched or him to be 
deprived of his personal property or falsely, wrongfully 
and unlawfully cause the name of the plaintiff to be entered 
upon the police blotter of said First Precinct Police Sta¬ 
tion and on the records of the Detective Bureau of said 
District of Columbia or cause the plaintiff to be locked up 
and imprisoned in a cell in the First Precinct Police Sta¬ 
tion in said District for any period of time without 
4 ordinary food and comforts, or otherwise, nor did 
he cause the plaintiff to be denied the right to com¬ 
municate with members of his family or others, as is al- 
loged in said declaration nor has the defendant at anv time 
or place referred to in the said declaration or otherwise 
caused the false, wrongful or unlawful arrest or detention 


of the plaintiff. This defendant denies that he caused the 
plaintiff to suffer anguish and humiliation and to undergo 
mental suffering or caused him to suffer in his body and 
feelings and/or in his reputation and loss of employment. 


Second Plea. 

And as a further plea to the Declaration filed herein the 
defendant says: 

That the plaintiff on, to wit: October 21st, 1930, was em¬ 
ployed as a clerk in charge of defendant’s restaurant at 
premises Xo. 933 9th Street Xorthwest in the District of 
Columbia and was then and there the sole custodian bv 
virtue of such employment of a large sum of money, to wit, 
$90.00 belonging to this defendant which sum of money it 
was the duty of said plaintiff by virtue of his said clerk¬ 
ship to surrender to this defendant or his duly constituted 
agents on the morning of October 21st, 1930; but the plain¬ 
tiff failed to surrender the said sum of money or to give 
any reasonable account or explanation of his failure so to 
do; whereupon the defendant reported the matter to the 
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Metropolitan Police Department of the District of Co¬ 
lumbia; and thereafter, on to wit: October 21st, 1930, one 
Chester G. Stepp, a member of the Metropolitan police De¬ 
partment of the District of Columbia, as such polibe officer, 
and not as agent for the defendant, did arrest tjhe plain¬ 
tiff; but the defendant did not nor did anv one in liis behalf 
or as his agent cause the plaintiff to be arrested and de¬ 
tained either at premises 933 9th Street, Northwest, nor 
at the first precinct police station, as in hisj declara- 
5 tion is alleged, nor did the defendant do anything 
to cause the arrest and detention of the plaintiff as 
alleged by him, more than the performance by this defend¬ 
ant of his duty to report the occurrence of the! matters 
hereinabove set forth to the Police Department ofj the Dis¬ 
trict of Columbia; 

That bv reason of the premises defendant savd that he 
has not caused the plaintiff damages as set fcjrth and 
claimed bv him in the said declaration, or in anv isums or 
amounts whatsoever. 

CHARLES L. XORRlS, 
WILLIAM J. BURROWS, 
Attorneys for Defendant. 

Amended Declaration. ! 


Filed April 12, 1932. 


Leave of Court being first had and obtained, plaintiff 
files this his amended declaration. 

j 

First Count. | 

The plaintiff, F. Kenneth Shulmire, sues the defendant, 
George L. Goodacre, for that heretofore, on, to jvit, the 
twenty-first day of October, 1930, plaintiff was and still is 
a good, true, honest, just and faithful citizen of the! United 
States, and a resident of the District of Columbia,j and as 
such has always behaved and conducted himself inj a law¬ 
ful manner, and has never been guilty, nor, until the time 
of the committing of the several grievances by the defend¬ 
ant as hereinafter complained of, been suspected jo have 
been guiltv, of felonv or anv other crime, bv means whereof 

O v 7 V V f %f 

the plaintiff, before the committing of the said jseveral 
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grievances by the defendant as hereinafter complained of, 
had deservedly attained and acquired the good opinion and 
credit of all his neighbors, and other good and 

6 worthy citizens of said District of Columbia; yet the 
defendant, well knowing the premises, on, to wit, said 

twenty-first day of October, 1930, without reasonable or 
probable cause therefor, with force and arms, and without 
a warrant, falselv, wrongfullv and unlawfullv arrested the 
plaintiff; and falselv, wrongfullv and unlawfullv caused the 
plaintiff to be imprisoned and detained at, to wit, premises 
Number 933 Ninth Street, Northwest, in said District of 
Columbia, for a long period of time, to wit, for a period of 
one hour; and further the defendant, well knowing the prem¬ 
ises. thereafter, and after so falselv, wrongfullv and unlaw- 
fully causing the plaintiff to be arrested, imprisoned and de¬ 
tained, as aforesaid, by and through his agent, servant and 
employee, to wit, one Charles C. Stepp, without reason¬ 
able or probable cause therefor, with force and arms, and 
without a warrant, falselv, wrongfullv and unlawfullv 
caused the plaintiff to be further arrested, imprisoned and 
detained at, to wit, said premises Number 933 Ninth Street, 
Northwest, in said District, for the further period of time 
of, to wit, one hour; and thereafter, and without reasonable 
or probable causb therefor, with force and arms, and with¬ 
out a warrant, falsely, wrongfully and unlawfully caused 
the plaintiff to be removed from, to wit, said premises Num¬ 
ber 933 Ninth Street, Northwest, in said District, to the 
First Precinct Police Station of said District of Columbia, 
and then and there caused the clothing of plaintiff to be 
searched and plaintiff’s personal property then upon his 
person to be seized and taken from him; and further, and 
without reasonable or probable cause therefor, falsely, 
wrongfully and unlawfully caused the name of plaintiff to 
be entered upon the Police Blotter of said First Precinct 
Police Station, and also upon the records of the Detective 
Bureau of the Metropolitan Police of said District of Co¬ 
lumbia; and further, without reasonable or probable cause 
therefor, 1 with force and arms, and without a war- 

7 rant, falselv, wrongfullv and unlawfullv caused the 
plaintiff to be locked up, imprisoned and detained in 

a cell in said First Precinct Police Station in said District., 
without the ordinary comforts and food, for a long period 
of time, to wit, for a period of thirty-eight and one-lialf 
hours, notwithstanding that he, the plaintiff, was innocent 
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of any wrongdoing whatsoever; and further, durihg said 
period of imprisonment as aforesaid, caused the plaintiff 
to be denied the right to communicate with member^ of liis 
family or otliers; and further, and after being so jwrong- 
fully and unlawfully arrested, imprisoned and detained as 
aforesaid, and so caused to be falsely, wrongfully ^tnd un¬ 
lawfully arrested, imprisoned and detained, the plaintiff 
was thereafter released and discharged from said!arrest, 
imprisonment and detention, without having any complaint 
or charges preferred against him. And by reasonj of the 
aforesaid false, wrongful and unlawful acts of the defend- 
ant, the plaintiff was deprived of his liberty, and whs com¬ 
pelled to, and did, undergo great mental suffering, Anguish 
and humiliation, and suffered greatlv in his bodv ahd feel- 
ings and in his reputation, and in his loss of employment, 
and in his inability thereafter to obtain employment, be¬ 
cause of said false, wrongful and unlawful arrest, iihprison- 
ment and detention; by reason whereof the plaintiff lias 
been damaged in the sum of Forty Thousand Pollars 
(40,000.00). * | 

Wherefore plaintiff brings this suit and claims of the 
defendant the sum of Forty Thousand Dollars ($40,000.00), 
besides costs of this action. 


Second Count. 


G 

8 


The plaintiff, F. Kenneth Shulmier, sues the defendant, 
eorge L. Goodacre, for that heretofore, on, to wit, the 
twenty-first day of October, 1930, plaintiff was and 
still is a good, true, honest, just and faithful!citizen 


of the United States, and a resident of the District 
of Columbia, and as such has always behaved aijd con¬ 
ducted himself in a lawful manner, and has never been 
guilty, nor, until the time of the committing of the Several 
grievances by the defendant as hereinafter complained of, 
been suspected to have been guilty, of felony or any other 
crime, by means whereof the plaintiff, before the com¬ 
mitting of the said several grievances by the defendant as 
hereinafter complained of, had deservedly attained and 
acquired the good opinion and credit of all his neighbors, 
and other good and worthy citizens of said District of 
Columbia; yet the defendant, well knowing the premises, 
on, to wit, said twenty-first day of October, 1930, \yithout 
reasonable or probable cause therefor, with force and arms, 
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and without a warrant, maliciously, falsely, wrongfully and 
unlawfully arrested the plaintiff, and maliciously, falsely, 
wrongfully and unlawfully caused the plaintiff to be im¬ 
prisoned and detained at, to wit, premises Number 933 
Ninth Street, Northwest, in said District of Columbia, for 
a long period of time, to wit, for a period of one hour; and 
further the defendant, well knowing the premises, there¬ 
after, and after so maliciously, falsely, wrongfully and un¬ 
lawfully causing the plaintiff to be arrested, imprisoned 
and detained, as aforesaid, by and through his agent, serv¬ 
ant and employee, to wit, one Chester C. Stepp, maliciously 
and without reasonable or probable cause therefor, with 
force and arms, and without a warrant, falsely, wrong¬ 
fully and unlawfully caused the plaintiff to be further ar¬ 
rested, imprisoned and detained, at, to wit, said premises 
Number 933 Ninth Street, Northwest, in said District, for 
the further period of time of, to wit, one hour; and there¬ 
after, and without reasonable or probable cause therefor, 
with force and arms, and without a warrant, malici- 
9 ouslv, falsely, wrongfully and unlawfully caused the 
plaintiff to be removed from, to wit, said premises 
Number 933 Ninth Street, Northwest, in said District, to 
the First Precinct Police Station of said District of Colum¬ 
bia, and then and there caused the clothing of plaintiff to 
be searched and plaintiff’s personal property then upon 
his person to be seized and taken from him; and further, 
and without reasonable or probable cause therefor, malici¬ 
ously, falsely, wrongfully and unlawfully caused the name 
of plaintiff to be entered upon the Police Blotter of said 
First Precinct Police Station, and also on the records of 
the Detective Bureau of the Metropolitan Police of said 
District of Columbia; and further, without reasonable or 
probable cause therefor, with force and arms, and without 
a warrant, maliciously, falselv, wrongfully and unlawfully 
caused the plaintiff to be locked up, imprisoned and de¬ 
tained in a cell in said First Precinct Police Station in said 
District, without the ordinary comforts and food, for a 
long period of time, to wit, for a period of thirty-eight and 
one-half hours, notwithstanding that he, the plaintiff, was 
innocent of any wrongdoing whatsoever; and further, dur¬ 
ing said period of imprisonment as aforesaid, caused the 
plaintiff to be denied the right to communicate with mem¬ 
bers of his family or others; and further, and after being 
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so maliciously, wrongfully and unlawfully arrested, im¬ 
prisoned and detained as aforesaid, and so caused to be 
maliciously, falsely, wrongfully and unlawfully ajrrested, 
imprisoned and detained, the plaintiff was thereafter re¬ 
leased and discharged from said arrest, imprisonment and 
detention without having any complaint or charges pre¬ 
ferred against him. And by reason of the aforesaid 
malicious, false, wrongful and unlawful acts of the defend¬ 
ant, the plaintiff was deprived of his liberty, and 
10 was compelled to, and did, undergo great! mental 
suffering, anguish and humiliation, and buffered 
greatly in his body and feelings, and in his reputation, and 
in his loss of employment, and in his inability thereafter 
to obtain employment because of said maliciou^, false, 
wrongful and unlawful arrest, imprisonment and detention; 
by reason whereof the plaintiff has been damaged in the 
sum of Forty Thousand Dollars ($40,000.00). ! 

Wherefore plaintiff brings this suit and claims! of the 
defendant the sum of Forty Thousand Dollars ($40,p00.00), 
besides costs of this action. 

JOHN E. LASKEY, 

LOUIS G. PADGETlf, 
LEONARD J. GANSE 1 , 

Attorneys for Plaintiff. 

\ 

i 

Pleas to Amended Declaration. 

Filed April 25, 1932. j 

First Plea. 

Comes now the defendant, George L. Goodacre,|by his 
attorneys, and for plea and defense to the plaintiff’i decla¬ 
ration and the first count thereof, as amended, saysj: 

That the plaintiff on, to wit: October 21st 1930, mas em¬ 
ployed as a clerk in charge of defendant’s restaurant at 
premises No. 933' 9th Street, Northwest, in the District of 

Columbia and was then and there the sole custodian bv 

* 

virtue of such employment of a large sum of money,j to wit, 
Ninety (90) Dollars belonging to this defendant which sum 
of money it was the duty of said plaintiff by virtue* of his 

2—6191a 


i 

i 
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said clerkship to surrender to this defendant or his duly 
constituted agents on the moraine; of October 21st 1930; 

IL~ 

but the plaintiff failed to surrender the said sum of 
11 money or to give any reasonable account or explana¬ 
tion of his failure so to do; whereupon the defend¬ 
ant reported the matter to the Metropolitan Police De¬ 
partment of the District of Columbia; and thereafter, on 
to wit: October 21st 1930 one Chester G. Stepp, a member 
of the Metropolitan Police Department of the District of 
Columbia, as such police officer, and not as agent for the 
defendant, did interview and arrest the plaintiff; but the 
defendant did not nor did any one in his behalf or as his 
agent cause the plaintiff to be arrested and detained either 
at premises 933 9th Street, Northwest, nor at the first pre¬ 
cinct police station, as in his declaration is alleged, nor did 
the defendant do anything to cause the arrest and detention 
of the plaintiff as alleged by him, more than the perform¬ 
ance by this defendant of his duty to report the occurrence 
of the matters hereinabove set forth to the Police Depart¬ 
ment of the District of Columbia; 


The defendant denies each and everv other allegation in 
said first count Of said amended declaration contained, and 
says that in so far as the defendant acted in the premises 
he acted with reasonable and probable cause. 


Second Plea. 

Comes now the defendant, George L. Goodacre, by his 
attorneys, and for plea and defense to the plaintiff’s decla¬ 
ration and the second count thereof, as amended, says: 

That the plaintiff-on, to wit: October 21st 1930, was em¬ 
ployed as a clerk in charge of defendant’s restaurant at 
premises No. 933 9th Street, Northwest, in the District of 

Columbia and was then and there the sole custodian bv 

% 

virtue of such employment of a large sum of money, to wit, 
Ninety (90) Dollars belonging to this defendant which sum 
of money it was the duty of said plaintiff by virtue of his 
said clerkship to surrender to this defendant or his 
12 duly constituted agents on the morning of October 
21st 1930; but the plaintiff failed to surrender the 
said sum of money or to give any reasonable account or 
explanation of his failure so to do; whereupon the defend¬ 
ant reported the matter to the Metropolitan Police Depart¬ 
ment of the District of Columbia; and thereafter, on to 


11 


I 

GEO. L. GOODACRE VS. F. KENNETH SHULMIERj 


wit: October 21st 1930 one Chester G. Stepp, a ntember of 
the Metropolitan Police Department of the District of 


Columbia, as such police officer, and not as agenjt for the 
defendant, did interview and arrest the plaintiff!; but the 
defendant did not nor did any one in liis behalf pr as his 
agent cause the plaintiff to be arrested and detainjed either 
at premises 933 9th Street, Northwest, nor at j the first 
precinct police station, as in his declaration is alleged, nor 
did the defendant do anything to cause the arrest and de¬ 
tention of the plaintiff as alleged by him, more than the 
performance by this defendant of his duty to report the 
occurrence of the matters hereinabove set forth to the 


Police Department of the District of Columbia; 

The defendant denies each and every other allegation in 
said second count of said amended declaration contained, 
and says that in so far as the defendant acted in t|ie prem¬ 
ises he acted without malice and with reasonable and prob¬ 
able cause. 

Third Plea. 


Comes now the defendant, George L. Goodacre, by his at¬ 
torneys, and for further plea and defense to the second 
count of plaintiff’s amended declaration, says: 

That the right to maintain the action alleged in ^aid sec¬ 
ond count of the amended declaration accrued to the plain¬ 
tiff more than one year prior to the bringing thereof. 

CHARLES L. NORRIS, j 
WILLIAM J. BURROW^, 

Attorneys for Defendant. 


13 Demurrer to Third Plea to Amended Declaration. 

I 

I 

Filed June 10, 1932. 

i 

* * # « # # | * 

i 

i 

Now comes F. Kenneth Shulmier, plaintiff herein, by 
his attorneys, and says that defendant’s third plea to the 
second count of the amended declaration is bad j in sub¬ 
stance. 

i 

Note: The matters of law intended to be argupd upon 
hearing of the foregoing demurrer are: 

1: Said third plea fails to state a defense to said second 
count of the amended declaration. I 
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2: Said third pica fails to state a defense to said second 
count of the amended declaration, because it appears by 
the record herein that the cause of action stated in said 
second count did not accrue to plaintiff more than one year 
prior to the filing of suit thereon. 

3: And for other reasons apparent on the face of the 
record. 

JOHN E. LASKEY, 

Per L. J. GAN.SE, 

LOUIS G. PADGETT, 

Per L. J. GANSE, 

LEONARD J. GANSE, 

Attorneys for Plaintiff. 

Memorandum. 

October 4, 1932.—Demurrer to 3rd plea to amended 
declaration overruled, with leave to reply and raise same 
points of law. 

Replication to Third Plea to Amended Declaration. 

Filed February 28, 1933. 
###*•#• 


And the said F. Kenneth Shulmire, plaintiff herein, as 
to the said plea designated as defendant's third plea 
14 to the amended declaration above pleaded, says that 
the said plaintiff, bv reason of anv tiling bv the de- 
fendant in that jilea alleged, ought not to be barred from 
having and maintaining his aforesaid action thereof against 


the defendant, because he says: 

Plaintiff denies that the right to maintain the action in 
said second count of the amended declaration alleged ac¬ 
crued to plaintiff more than one year prior to the bringing 
thereof. Plaintiff further says that the right of action for 
his false arrest and imprisonment by the defendant accrued 
to plaintiff on, to wit, the twenty-first day of October, 1930; 
that thereafter, on, to wit, the tenth day of June, 1931, and 
within one vear from the date of the accrual of said right 
of action to plaintiff as aforesaid, plaintiff filed his original 
declaration herein; that thereafter, on, to wit, the twelfth 
day of April, 1932, with leave of this Court first had and 
obtained, plaintiff filed herein his amended declaration, in 
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two counts; that the first count of said amended declara¬ 
tion is identical in legal meaning with the original declara¬ 
tion filed herein, being a count stating a cause of action 
for compensatory damages for the false arrest and im¬ 
prisonment of plaintiff by the defendant; that thej second 
count of said amended declaration, to which cojint de¬ 
fendant by his third plea to said amended declaration has 


pleaded the statute of limitations in bar thereof, is likewise 
a count stating a cause of action for the false arrest and 
imprisonment of plaintiff by the defendant, seeking com¬ 


pensatory and exemplary damages therefor; that thje cause 
of action in said second count of said amended declaration 


arises from the same facts and circumstances as are! in said 


first count of the amended declaration alleged, and; differs 
from said original declaration only in respect of th<j? meas¬ 
ure of damages claimed therefor. 

And this he, the said plaintiff, is ready to verify-^where¬ 
fore he prays judgment, and his damages by him 
15 sustained by reason of the malicious, false, wrongful 
and unlawful arrest and imprisonment of plaintiff 
bv the defendant, to be adjudged to him, etc. 

JOHN E. LASKEY, ! 
LOUIS G. PADGETT,! 

Per L. J. GANSE, 

LEONARD J. GANSE, 
Attorneys for Plaintiff. 


Defendant/s Prayer No. 4. 


Filed October 16, 1933. 

i 

I 

• ####* *j 

The jury are instructed that the burden of proof is upon 
the plaintiff to establish by a fair preponderance !of the 
evidence that the defendant caused the arrest and j deten¬ 
tion of the plaintiff without reasonable and probablg cause 
as alleged in the declaration and each count thereof, and 
unless the jury finds from a fair preponderance of the evi¬ 
dence that the defendant without reasonable and prjobable 
cause did cause the plaintiff to be arrested, as alleged in 
the declaration, or if the evidence upon this subject is 
evenly balanced or preponderates in favor of the defend¬ 
ant, then your verdict must be for the defendant oil both 
counts of the declaration. 

i 

i 

i 
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Memorandum. 

October 16, 1933.—Verdict for Plaintiff for $500. 

16 Supreme Court of the District of Columbia. 

* Monday, November 20, 1933. 

Session resumed pursuant to adjournment, Hon. 0. 1\. 
Lullring, Justice, presiding. 


Upon consideration of the motion tiled herein, for a new 
trial, the same having been heretofore argued and sub¬ 
mitted to the Court, it is ordered that said motion be, and 
the same is hereby overruled, and judgment on verdict is 
ordered. 


Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Five Hundred Dollars 
($500.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 


Tuesday, November 21, 1933. 

Session resumed pursuant to adjournment, Hon. O. R. 
Luhring, Justice, presiding. 

**#*•*• 

Comes now the defendant bv his attornev of record, in 

v » 7 

open Court, and 1 notes an appeal to the Court of Appeals 
of this District from the judgment entered herein on No¬ 
vember 20, 1933; whereupon, an undertaking to act as a 
cost bond is hereby fixed in the sum of One Hundred Dol¬ 
lars ($100.00) with leave to deposit Fifty Dollars ($50.00) 
cash with the clerk in lieu thereof. 


Memoranda. 

December 8, 1933.—Supersedeas Bond ($1,000) fixed, 
nunc pro tunc, November 21,1933. 

Supersedeas Bond ($1,000) approved and filed. 
December 12, 1933.—Time to file Bill of Excep¬ 
tions extended to and including January 8, 1934. 
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i 

| 
i 

Assignment of Errors. 

Filed January 3, 1934. 


Comes now the defendant in the above entitled caikse and 
assigns the following errors in the rulings of the Court at 

w v7> O 

the trial thereof: 

1. In overruling* the motion of defendant for a directed 
verdict at the close of testimony on behalf of the plaintiff. 

2. In overruling the motion of defendant for a directed 
verdict on the second count of plaintiff’s declaration!, which 
motion was made at the conclusion of the testimony^ on be¬ 
half of the defendant. 

j 

3. In the rejection of instruction No. 4 offered oh behalf 
of the defendant. 

CHARLES L. NORRIS, j 
WILLIAM J. BURROWS] 

Attorneys for Defendant. 

Memorandum. 

j 

January S, 1934.—Proposed Bill of Exceptions ajnd No¬ 
tice filed. 

j 

Amended Assignment of Errors. 

Filed February 8, 1934. | 

i 

I 

* m ** # # 

Comes now the defendant, in the above entitled cause, 
and amends his assignment of errors filed herein to the 
rulings of the Court at the trial thereof by adding to 
18 said assignment another error to be designated as 
defendant’s fourth assignment of error: 

4. In overruling the motion of the defendant fob a di¬ 
rected verdict at the close of all of the testimony. 

CHARLES L. NORRIS, I 
WILLIAM J. BURROWS] 

Attorneys for Defendant. 
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Memorandum. 

February 10, 1934.—Bill of Exceptions submitted. 
Supreme Court of the District of Columbia. 

Monday, February 26, 1934. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

* rj* 


Come now the parties hereto by their respective attor¬ 
neys of record, and, thereupon, the defendant by his at¬ 
torneys presents to the Court his Bill of Exceptions taken 
at the trial of this cause, and, heretofore, submitted herein, 
and prays that the same be signed and made of record, 
nunc pro tunc , which is hereby, accordingly done. 

Designation of Record. 

Filed January 3, 1934. 


The clerk of the court will please prepare the record in 
the above entitled cause for appeal to the Court of 
19 Appeals and include in said designation the following: 

1. Declaration filed June 10, 1931. 

2. Pleas (2) of defendant filed July 3, 1931. 

3. Amended declaration filed April 12, 1932. 

4. Pleas to amended declaration filed April 25, 1932. 

5. Demurrer to third plea to amended declaration, filed 
June 10, 1932. 

6. Memo, of order of October 4, 1932, overruling de¬ 
murrer to third plea to amended declaration, with leave to 
reply and raise same points of law. 

7. Replication to third plea to amended declaration, filed 
February 28, 1933. 

8. Defendant’s prayer Xo. 4, filed October 16, 1933. 

9. Memo, of verdict, October 16, 1933. 

10. Judgment, November 20, 1933. 

11. Appeal, November 21, 1933. 

12. Memo, of order extending time for filing bill of ex¬ 
ceptions. 
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13. Bill of exceptions filed. 

14. Assignment of errors. 

15. This designation. 

CHARLES L. NORRIS,! 
WILLIAM J. BURROWS, 
Attorneys for 

20 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supremje Court 
of the District of Columbia, hereby certify the foregoing- 
pages numbered from 1 to 19, both inclusive, to be a true 
and correct transcript of the record according tp direc¬ 
tions of counsel, herein tiled, copy of which is made part 
of this transcript, in cause No. 79752 at Law, wherein F. 
Kenneth Shulmier is Plaintiff and George L. Goodacre is 
Defendant, as the same remains upon the hies and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe my ngme and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of March, 1934. i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, j 

Asst. Clerk, j 

i 

21 In the Supreme Court of the District of Columbia, 

Holding a Circuit Court. 

Law. No. 79,752. ! 

F. Kenneth Shulmier, Plaintiff, 

v. 

George L. Goodacre, Defendant. 

Bill of Exceptions. 

i 

Be it remembered that the above-entitled cause cime on 
for trial on the 13th day of October, 1933, before thp Hon- 
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orable Oscar R. Lullring, one of the Justices of the Supreme 
Court of the District of Columbia, and a jury empaneled 
and sworn to try the issues between the parties, where¬ 
upon the plaintiff to maintain the issues upon his part 
joined, introduced the following testimony: 


The plaintiff, F. Kenneth Shulmier, testified in substance 
that he is a native of Michigan and came to Washington 
from Detroit about the middle of November, 1929; that his 
mother and two sisters were then living with a married 
sister at Herndon, Virginia; that about a week after com¬ 
ing here he obtained work at the Original Barbecue, 612 
9th Street, Northwest, where he was employed by one 
George Sadak as a counterman helping with the short order 
work; that his mother and sisters came to live with him at 
421 6th Street, Northwest, about two weeks after he got 
this job; that he was employed there from the latter part 
of November, 1929, until the latter part of April, 1930, when 
he was offered more money and left to take emplov- 
22 ment with a Mr. Rowe at 10th and D Streets, North¬ 


west; that he remained with Mr. Rowe about three 
weeks when Rowe reduced his wages and he gave up the 
job; that in the lhtter part of June, 1930, he went to work 
for the defendant George L. Goodacre at 1308 H Street, 
Northwest, as a griddle-man and counterman; at this place 
he had nothing to do with money, a cashier being employed 
both day and night; that he worked at 1308 H Street about 
six weeks and was then transferred to 1413 14th Street, 
Northwest, where each man handled his own cash, punch¬ 
ing customers’ ticket; that the manager at 1413 14th Street 
was a Mr. Johnson, who witness knew before Johnson went 
with Goodacre; about the middle of August he had a dis¬ 
agreement with the manager who had made false reports 
to Goodacre concerning plaintiff’s reading newspapers 
while on duty; plaintiff was discharged; that about Sep¬ 
tember 8th plaintiff happened to go into defendant Good- 
acre’s restaurant at 933 9th Street, Northwest, which was 
then being remodeled and about to reopen the following 
day, to see the new arrangements; while there plaintiff saw 
defendant who referred jokingly to plaintiff’s trouble with 
Johnson and asked plaintiff if he was ready to go back to 
work; that plaintiff was told by defendant that the night 
man for the new restaurant was not satisfactory and de¬ 
fendant wanted plaintiff to come down and see him the fol- 
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lowing morning; that plaintiff went to see defendant and 
was told to come to work that night; plaintiff started to 
work at 933 9th Street, on September 9, 1930, his hours 
being from 9 P. M. to 7 A. M.; that he was instructed that 
a Mr. Winemiller would be on and in charge until midnight 
and plaintiff should take orders from him, and after mid- 
night plaintiff was to take charge of the place. There was 
also a white man, a helper, employed at the placb, whose 
hours were from 4 P. M. to 2 A. M., and a colored! bus bov 
named Huff, who worked from 7 P. M. to 7 A. jM.; that 
on the first night of his employment Winemiller 
—3 checked up the cash register at midnight ajnd gave 
plaintiff an envelope which he said contained the 
day’s receipts and told plaintiff to put it in some safe place; 
that plaintiff had no occasion to look into the einvelope; 
that, no place of safekeeping was provided in the restaurant 
and upon inquiry of Winemiller, plaintiff was toljd to put 
it in the frigidaire case which had a glass top and front. 

Thereupon the plaintiff drew upon a blackboard a plan 
of the premises showing the location of doors, windows, 
counters, etc., and indicated thereon the location of the 
frigidaire case and the cash register. The blackboard 
drawing disclosed that the frigidaire case referred to was 
long glass front and glass top counter running fitom near 
the front door of the premises toward the rear adjoining 
a frigidaire show case with glass front and top placed in 
the front of plateglass windows which includes the entire 
front, of the restaurant save for an entrance in tljie centre 
by a glass door. The cash register at which Winemiller 
sat during his shift until midnight was placed j in close 
proximity to the glass show window of the premises a little 
inside the door thereto. 

Plaintiff further testified that on leaving at 12 cj’clock of 
the first night Winemiller also gave him a small jenvelope 
containing $28.00 in change to be used by plaintiff in the 
cash register until morning; that he was furthei* told to 
turn over the receipts of his shift and the envelope given 
to him by Winemiller each morning to Mr. Goodacre, Miss 
Marian Goodacre or Mr. Goodacre’s son-in-law, j whoever 
should call for it. 

That on the night of October 20, 1930, plaintiff went to 
work and at midnight received from Winemiller the 
envelope and the $2S.OO in change as usual; that he placed 
the envelope in the frigidaire case and put the $28.00 into 
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the register for change; that the counter helper went off at 
2 o'clock and Huff the bus boy and plaintiff con- 

24 tinned to work; that about 3 or 3:30 o’clock A. M., 
plaintiff had occasion to go back to the lavatory in 

the back part of the restaurant, leaving the bus boy Huff 
mopping in front of the counter; that plaintiff was gone 
perhaps five minutes or so and when he returned to the 
front part of the restaurant the bus boy was not there but 
was coming back from across the street; that lie casually 
asked him where he had been and Huff explained that two 
men in a car had called him out and asked him to get them 
some cigars and that he had gone across the street to get 
them, for which he had received a quarter tip; that plain¬ 
tiff thought nothihg more about it; that about 5 o’clock two 
customers had come in and had something to eat, and when 
they paid their bill they put the money down on the glass 
portion of the frigidaire case; that in picking up the money 
plaintiff happened to look through the glass top and dis¬ 
covered that the envelope was missing. He did not know 
what to do about it and did not think that he should call 
the police as he did not know who could have taken it; that 
about 5:30 A. M. Clyde Saddler who had been employed by 
Mr. Goodacre for some time at 1308 H Street, Northwest, 
came down stairs from certain rooms above 933 9th Street, 
where he roomed, and plaintiff spoke of the loss to him and 
was advised that the best thing to do was to wait until 
the person coming for the money should arrive in the morn¬ 
ing and then tell him: that plaintiff spoke to no one else 
about the matter until Mr. Dilli, defendant's son-in-law, 
came about 7 A. M.; that he then told Mr. Dilli, whom he 
thought telephoned to the defendant. Mr. Dilli told him 
to stay there until Mr. Goodacre could come, which he did 
voluntarily; that defendant arrived about 7:30 or 7:45 
A. M., and plaintiff attempted to tell him of the loss but 
defendant replied, 4 4 Never mind, I will call the police and 
see about it”; that defendant then called Police Headquar¬ 
ters and asked that a man be sent down; that plaintiff again 
tried to speak to defendant but defendant said, 

25 “Shulmier, you better find that money or it will go 
hard with you”; that plaintiff told defendant he 

knew nothing about the money and did not know what had 
happened to it; that defendant acted very angry toward him 
and told him not to leave until the detectives came; that he 
took it as a command not to go and was afraid to leave 
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because he did not know what defendant might do; jthat he 
considered Mr. Goodacre’s command to stay as a positive 
order; that a little after 8 A. M. a detective, whosb name 
he later learned was Stepp, arrived; that defendant and 
Stepp, talking about the same time, both said, “Comb along, 
we will go up in the office”; that plaintiff, defendant^, Stepp 
and George Huff all went up to the office; that in tike office 
both Stepp and defendant asked plaintiff and Huff what 
had become of the monev; that both denied anv knowledge 
of its disappearance; that defendant was very angry and 
shook his finger at the* plaintiff and said, “You tobk this 
money and done away with it.” That he, plaintjiff, re¬ 
peatedly told them he did not know anything about it; that 
Mr. Hewitt, defendant’s general manager, was in thje room 
part of the time but took no part in the diseussioh; that 
defendant said to plaintiff, “Well, I never did like }jou any 
way and always thought you were crooked”, to whiclji plain¬ 
tiff replied, “Well, what did you want to hire me bgck the 
second time for if you thought I was crooked”?; thht Huff 
was sent out of the room during the latter part of the time 
plaintiff was questioned and later the defendant wbnt out 
also; that after defendant had gone Detective Stepp ques¬ 
tioned plaintiff again, but plaintiff insisted that lib knew 
nothing about the money except that he had put it; in the 
frigidaire case and later when he looked it was gonb; that 
defendant returned to the room after plaintiff ha|i been 
questioned by Stepp, and Stepp then told defendant that, 
he could learn nothing about the money and asked defend¬ 
ant whether he wanted to handle it himself; that de- 
26 fendant replied to this, “Yes, I will take care of it 
myself. Go ahead and call the patrol wagon and 
take him down (meaning the plaintiff). I will comb down 
and press the charges against him.” That Stepp then 
picked up the telephone and called a number and the patrol 
wagon came down in response to the call; that after! Good- 
acre had instructed Stepp to call the wagon, he turned to 
plaintiff and shook his finger at him saying, “Young man, 
vou will ride for this. I will make it cost vou a whole lot 

V * 

more money than you can get out of it ’ ’; that the defective 
then took both plaintiff and Huff by the belt in thb back, 
took them down stairs and to a police box at 9th an|l New 
York Avenue, Northwest. It was then about 9 o’clock A. M. 
Thev stood at the box ten or fifteen minutes. A number 
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of people gathered around, and it was very embarrassing; 
then the patrol wagon came and Huff and plaintiff were 
taken to the Pirst Precinct, which was then on 12th Street, 
Northwest, South of the Avenue; that after being asked 
their names, ages, and occupation, their belts, neckties and 
other personal Articles were taken away from them and 
they were put into separate cells in the station. 

The witness thereupon described the cell he occupied as 
dirty, having therein only an iron bunk hung by chains and 
a toilet stool; that it had no bed clothing or any other equip¬ 
ment; plaintiff further testified that he was put in the cell 
about 9:30 A. M. was refused water and denied the right to 
communicate with his relatives; that he got nothing to drink 
during that day but about 5 or 6 o'clock in the afternoon was 
given two sandwiches but nothing to drink; that several 
times during the day lie was taken out of the cell and ques¬ 
tioned by Stepp, but repeatedly told Stepp that he knew 
nothing about the monev; that about 7:30 o'clock at night 
plaintiff and Hhff were questioned together by Stepp and 
another detective: that the other detective made threaten¬ 
ing remarks to him: that later plaintiff was questioned 
27 alone by Stepp; that he denied all knowledge of the 
money; that he, plaintiff, was returned to his cell 
and remained there all night; that no food or drink was 
given him: that about 8 o'clock the following morning he 
was given two sandwiches, a cup of coffee and a drink of 
water, and received nothing during that day until two more 
sandwiches wen? given him about 5 o'clock in the afternoon: 
that he was not taken out of the cell all that day; that about 
7 o'clock that night his sister and a young gentleman friend 
came to see him, having been informed that he was arrested; 
that an officer was present during the visit and told plain¬ 
tiff he could not say anything about the case; that about 
11:30 o’clock that night, October 22, 1930, a policeman came 
and got him and took him out in front of the Precinct Sta¬ 
tion where his belongings were returned to him and he was 
told he could go; that no warrant was shown to him when he 
was arrested and no charges were ever placed against him. 

Two days later plaintiff saw the defendant at 933 9th 
Street, Northwest, and asked for two days’ pay that he had 
coming: that defendant did not give it to him but said, “Give 
me my money, and I will give you yours”; that plaintiff 
asked for his wages twice after that, but it has never been 
paid; that plaintiff was out of work four months after his 
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arrest; that Ills next employment was at Klein’s Restaurant 
at 606 9th Street, Northwest; that in the meantime, lie with 
his mother and two sisters, had been dispossessed from his 
home for nonpayment of rent, and thereafter went jto live 
with a Mr. Peterson at 65 M Street, Northwest, where be was 
still living* at the time of this trial; that plaintiff worked for 
about five or six months for a Mr. Jensen who had a Restau¬ 
rant on E Street between 13th and 14th Streets; that Mr. 
Jensen learned about his trouble with Goodacre arid told 
him “Mr. Goodacre is a very good friend of June”; 
28 that one week later his pay was left with Jdnsen’s 
wife at the cash register and he was discharged, no 
reason being given him; that he has worked for nd other 
person who brought up the subject of his arrest; that he was 
not employed at the time of this trial. 


On cross-examination plaintiff stated that his age ivas 29 
years; that the Original Barbecue and Mr. Rowe were his 
only employers in Washington prior to working for defend¬ 
ant. He denied that he was discharged from the Original 
Barbecue for stealing. Plaintiff admitted that a man gamed 
Major McAfee worked in the kitchen at the Original Barbe¬ 
cue during the same period and that later plaintiff hirjsd him 
at a restaurant of his own on 9th Street in 1932; he jlenied 
that he ever discussed his arrest with McAfee; admitted 

that he knew a Mr. Grav who roomed with him at 421 6th 

* 

Street, Northwest; denied that Gray was the man who went 
off duty at 2 o’clock on the morning of his arrest; he did not 
tell anvone that he missed the monev at 2 o’clock; lie first 
missed it at 5 o’clock; he said nothing to Huff, the bgs boy 
about the loss of the money as he was over Huff and thought 
it would do no good; he made no report to the police fjor the 
same reason, but reported it first to Mr. Dilli in the jmorn- 
ing; that on being told by Dilli to stay until Goodacrg came 
he willingly did so because he thought it was the thing to 


do; that when the money was turned over to him on the night 
of October 20, 1930, by Wimemiller, there was no conjversa- 
tion, it was done the same as on all previous nights, apd the 
money was put in the same place as on all previous bights, 
in the frigidaire case. The plaintiff thereupon described 


the case as being three and one half to four feet high, leight- 
een to twenty inches wide at the top with one glass jshelf; 
plaintiff testified further that the money was put on tlje bot¬ 
tom of the case which is about three feet above the flood. 
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Detailing his employment after his arrest plain- 
29 tiff said on cross examination that after four months’ 
idleness he went to work for Mr. Klein at GOG 9th 
Street in February, 1921, and worked there about eight 
weeks, then he worked for Jensen until July; was out of 
work about three weeks, then went to work at the Aurora 
Delicatessen, 14th Street and Vermont Avenue, where he 
worked until November. He was again out of work until 
December 2G, 1931, when a friend set him up in the restau¬ 
rant business at 829 9th Street, Northwest; that he ran this 
business until July, 1933, except for the months of July and 
August, 1932, when it was closed; that he sold the business 
in July, 1933; that he had worked extra about three days in 
a restaurant at 14th and U Streets, Northwest, but left of 
his own accord, as he did not want to work for colored peo¬ 
ple: that he was not discharged for stealing. 


Thereupon, further to maintain the issues on his part 
joined, plaintiff produced as an unwilling witness, George 
Huff, who testified as follows: lie worked for defendant 
for about three years prior to October 20, 1930, off’ and on. 
On that date he was working at 933 Ninth Street, his hours 
being from 7 P. M. to 7 A. M. Winemiller, the cashier, left 
about 1 or 2 o’clock. Witness’ duties were those of bus 
boy, general work, washing dishes, mopping, etc. About 
3 o’clock on the morning of October 20, 1933, three men and 


a woman drove up in front of the restaurant, and asked 
him to go across the street and buy them a couple of cigars. 
He got the cigars for them, received a 25 cent tip, and went 


back to his work. He knew nothing of the lost monev until 
7 o’clock in the morning. He was taken up stairs with 
Shulmier, Stepp'and Goodacre, and questioned. Witness 
denied knowing anvthing about the monev. Goodacre said 
“I don’t believe vou took the monev, but two of vou are 
here, and we have got to take both of you along.” Wit¬ 
ness and Shulmier were then taken to the police station in 
the patrol wagon. Witness was released about 8 or 
30 9 o’clock the same night. On the night when the 

monev was lost, Winemiller went off duty leaving 
witness and two white men in the place. One of the white 
men left, as usual, about 2 o’clock. Witness was out of 
work for a while after his arrest, but later returned to the 
employ of Goodacre, although only on part time, six days 
a month. On cross-examination, witness Huff stated that 
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when the people in the automobile called him, Shulmler was 
standing in the restaurant, and witness told Shuhjiier he 
was going out to see what the men wanted. Shulmler was 
then standing near the ice box, about midway of tjhe res¬ 
taurant. The other white man had already gone off duty. 
Witness did not know the other white man’s name. There 
were three men and a woman in the automobile, between 
9 and 10 o’clock that night, Shulmier’s madam, his wife, 
had come in, and sat on the counter for a time, fitness 
could not say that this was the same woman who jwas in 
the automobile with the three men. When he came back 
after getting the cigars, Shulmier was behind the counter. 
Shulmier at no time told witness anything about missing 
money. When Goodacre arrived, about 7 o’clock, Ini called 
Detective Stepp, and witness waited until Stepp arrived. 
Then they all went up to the office. Doesn’t thijik Mr. 
Goodacre took any part in the questioning of witness. 
Finally the detective took witness and Shulmier ouj, after 
saying, “I will take these boys down for investigation.” 
Witness was not sure whether it was Goodacre orj Stepp 
who said “Two of you were here, and we have got jo take 

vou both.” He believed, however, that it must have been 
• 

Stepp. Witness was in the upstairs office during the ques¬ 
tioning, except for part of the time when he was out in the 
hall. 

Plaintiff, recalled, denied that he was married pn the 
night the monev was missed, and denied that anv woman 
visited him at the restaurant that night. He testified that 
he was married July 3, 1931, and on his behalf ja copy 
31 of the marriage record was introduced, showing his 
marriage in Washington on that date. A cppy of 
the police record at No. 1 precinct, of the arrest of Shul¬ 
mier for investigation was introduced by consent olj coun¬ 
sel for both parties. j 

Whereupon, in the absence of the jury, counsel for the 
defendant moved the Court to instruct the jury to return 
a verdict in favor of the defendant, which motion was over¬ 
ruled ; to which ruling the defendant excepted. 

Ameen David was called as a witness on behalf jof the 
defendant. He testified that he had been in the restaurant 
business in Washington five vear^; that Shulmier forked 

4—6191a 
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for him twice, once for about six months in 1929 and 1930, 
and was discharged bv witness. About two vears later wit- 
ness hired him again, but again discharged him after three 
davs. 


Clarence Magruder Winemiller, called as a witness on 
behalf of the defendant, testified that he has been em¬ 
ployed by the defendant 13 years, and was so employed as 
cashier, at the restaurant at 933 Ninth Street, N. W., on 
the night of October 20, 1930, his hours being* from 3 o’clock 
in the afternoon until, usually, 1 o’clock in the morning; 
on the morning* of October 21, 1930, he went off duty at 1 
o’clock. When lie left he turned over to Shulmier, who 
was known as night manager, the day’s receipts, some $90, 
$91 or $92. At that hour there were on duty, besides Shul¬ 
mier, a counterman named Gray and a bus boy and dish 
washer. There was no conversation between witness and 
Shulmier when the money was turned over to him, as to 
where it should be kept. On cross-examination witness 
said he had no control or authority over Shulmier. Asked 

whether Grav the counterman had not been transferred to 
* 

day duty and a new man put in his place on the night of 

October 20, 1930, witness said his best recollection was that 

Grav was on dutv. 

* * 


Call W. Dilli, called as a witness on behalf of the defend¬ 
ant, testified that he was regularly employed by the 
32 Southern Railroad, but in addition to 1 i is employ¬ 
ment, he collected the money for Goodacre from the 
various restaurants, and called at 933 Ninth Street, N. W., 
the morning of October 21, 1930, for that purpose. He 
arrived shortly before 7 o’clock. After witness had trans¬ 
ferred register from counter to stand, Shulmier told wit¬ 
ness he had been robbed of the envelope turned over to 
him by Winemiller. Witness called the bov from the kit- 
chen, and asked both him and Shulmier to wait until Mr. 
Goodacre arrived. Shulmier at that time said he missed tlu» 
monev about 2:30 A. M. Miss Marian Williams came in, 
witness told her of the reported loss, and she telephoned 
to Mr. Goodacre! Witness went on to make his collections. 
On cross-examination witness said he is a son-in-law of 
the defendant; that he made the collections at the restau¬ 
rants in the morning, finishing* about 8 o’clock, and then 

went to work for the dav at the Southern Railway. 

* * 
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Marian Cecilia Williams, called as a witness on behalf 
of the defendant, testified that she has been employed by 
the defendant eighteen years; her duties are to do the buy¬ 
ing, keep the books, pay the payroll, and take full charge in 
defendant’s absence. She called at 933 Ninth Street, N. W., 
about 7:30 A. M. October 21, 1930. After conversation 
with Mr. Dilli, she telephoned Mr. Goodacre, and at his 

direction told Shulmier and the colored bov to wiit until 

%/ 

Mr. Goodacre arrived. Mr. Goodacre came down| a little 
later, and questioned Shulmier, telling him that lie (Sliul- 
mier) was responsible for the money, and would jhave to 
make it good. To this Shulmier replied, “Oh, is that so? 
Well, try and get it.” Thereupon the defendant said; “Well, 
this is a question for the police”, and went to tjhe tele¬ 
phone, telling both Shulmier and the colored boy tojremain. 
A few moments later a detective arrived. Witnebs went 
upstairs with the detective, Mr. Goodacre rind the 
33 colored bov, and all went into the office, where thev 

staved about ten minutes. Mr. Goodacre wais called 
* 

to the next room to the telephone, and when he cafne back 
the detective said, “Mr. Goodacre, 1 think I will tal^e these 
boys with me for further investigation.” To tjiis Mr. 
Goodacre replied, “Oh, all right, boss. That is up tjo you.” 
Witness at no time heard Mr. Goodacre say anvthidg about 
ordering an arrest or making anv charges. 

On cross-examination witness stated that she i^ no re¬ 
lation to Mr. Goodacre, but was raised by him front a little 
girl, and formerlv lived in his home. 

O/ « 


Chester C. Stepp, called as a witness on behalf of! the de¬ 
fendant, testified that on October 21, 1930, he was a detec¬ 
tive sergeant attached to police headquarters; had been a 
plain clothes man since 1925. About 8 o'clock on the morn¬ 
ing of October 21, 1930, he received a call to 93$ Ninth 
Street, N. W., where he saw Goodacre, Shulmier arid Huff. 
All went upstairs to Goodacre’s office, where witness talked 
with Shulmier and Huff together. Shulmier denied any 
knowledge of the disappearance of the money. Huff told 
of the man asking him to get them some cigars, and of his 
going across the street for them. Mr. Goodacre wjent out 
of the room, and on his return witness said to himj “I am 
afraid this requires further investigation. I am going to 
have to take these boys down to the precinct.” He then 
called the first precinct and sent them down in the j wagon. 
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Mr. Goodacre took no part in the discussion in the office at 
the restaurant. Witness denied that Mr. Goodacre shook 
his linger in Shulmier’s face during the discussion, or that 
he said “You took this monev and done awav with it,” or 
“Well, 1 never liked vou anvwav. I thought vou were 
crooked.'' No such remarks were made, nor did Mr. Good- 
acre say, “Go ahead. Call the patrol wagon and take him 
down. ’ ’ 

On cross-examination, witness stated that he has 
34 been on the police force since February 7, 1922, was 
made plain clothes man in 1925, and was assigned 
to the detective force July 9, 1930. He had known Mr. 
Goodacre personally for three or four years. On his ar¬ 
rival at the restaurant the morning of the trouble, he found 
Shulmier and Huff in company with Goodacre. Miss Wil¬ 
liams was in the 1 office. Both Shulmier and Huff denied 
all knowledge of the lost monev. He had no recollection 
of Shulmier saving to Goodacre “You would believe the 
word of a colored man, but you would not believe me.” 
Witness described his questioning of Shulmier and Huff 
at the police station, and their subsequent release without, 
tiling of anv charges. No warrant was ever issued for 
Shulmier "s arrest. The arrest was made without a warrant. 

On re-direct examination witness was asked whv he had 
not questioned the man who went off duty at 2 o'clock in 
the morning, and replied that Shulmier had told him he 
saw the monev in the show case after that man had left. 


Whereupon George L. Goodacre, the defendant, was pro¬ 
duced as a witness in his own behalf, and testified as fol¬ 
lows: That he is 59 years of age, and has been in the res¬ 
taurant business in Washington for 35 years; he employs 
325 persons. One of his restaurants is at 933 Ninth Street, 
N. W., and he owned and operated it on October 21, 1930. 
On that morning Miss Marian Williams called him by tele¬ 
phone, and in response to that call he went to the restau¬ 
rant, where he met Miss Williams, who informed him of 
the loss of the money. Defendant sent for Shulmier and 
Huff; he asked Shulmier when he missed the monev, and 
Shulmier replied that it was 2:30. Answering further 
questions, Shulmier told defendant that Gray had gone 
home at 2 o’clock. Asked why he had not reported the 
loss, Shulmier replied that he did not think it was neces¬ 
sary. Defendant said to Shulmier “Why, you were left 
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with that money in your charge; you know vou are 
35 responsible for it, and that you will have to make it 
good.’’ Shulmier replied, “Try and get itj” De¬ 
fendant then said, “This is a police matter. I aija going 
to call up the officers. You wait here. You stay hpre too, 
Huff.” I 

Defendant then called headquarters and about 15 min¬ 
utes later Detective Stepp arrived. Defendant tolcjl Stepp 
about the loss of the money, and that Shulmier apd Huff 
were on duty. Stepp asked if there was a place wh^re they 
could talk privately, and defendant said, “Yes, qpstairs 

in mv office.” Miss Marian Williams went ahead \ifith the 
* 

key, and defendant, Stepp, Shulmier and Huff wjent up. 
Defendant was busy, in and out of the office, and Stepp 
started questioning the boys. After a time defendant was 
called back to the office where Stepp was, and Stebp said 
“Mr. Goodacre, I think I will take these fellows down for 
a little further investigation.” Defendant repliecji, “All 
right, boss; that is up to you.” As Stepp started down 
stairs with Shulmier and Huff, Huff said, “Boss, you don’t 
think I took that monev, do vou”; to which defendant re- 
plied, “No, boy; 1 don’t say you took it. 1 don’f know 
who took it. All I know is the money is missing.” That 
was the last he saw of them. Detective Stepp was han¬ 
dling the whole matter. Defendant never shook his) finger 
at Shulmier and said “You took this monev and donb awav 

• # i * 

with it”, or anything like that. He never said “Well, I 
never did like vou anvwav, because you are crooked”, or 
words to that effect. He never threatened to call the patrol 
wagon, nor did he ever say “Young man, you will ride for 
this. I will make it cost you a lot more than you c|an get 
out of it.” He did not order the detective to!arrest 
Shulmier. 

i 

On cross-examination, defendant said he is a native of 
Washington, and engaged in restaurant business for 35 
years and during that time has been in numerous activities, 
but for the past 10 or 15 years has stuck to thq lunch 
3(> room business. Shulmier had worked for ljiim at 
1308 II Street and 1413 14th Street before wiorking 
at 933 Ninth Street. Defendant discharged Shulnjiier at 
1413 14th Street following a difficulty between him ajnd the 
manager. About September 8, 1930 he was remodelling 
933 Ninth Street, but did not see Shulmier there. T}ie day 
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after the place opened Shuhnier went to work there. De¬ 
fendant had had trouble with him before on account of 
drinking, but Shulmier said he was going to do better, and 
defendant hired him. Defendant further described his ar¬ 
rival on the morning of the loss of the money. He had no 
record of the shifts worked by different employes—merely 
a temporary record, weekly or monthly; he knew that 
Winemiller was ! on duty October 20, 1930, until 12 or 1 
o’clock; Winemiller was never in charge of the place, or a 
superior over Shulmier; he was merely a cashier. When 
Shulmier was hired, defendant told him that Winemiller 
would turn the day’s cash over to him, and instructed him to 
give it either to defendant, Mr. Dilli or Miss Marian Wil¬ 
liams, who would call for it in the morning. Defendant, at the 
time the money was taken, was not angry or upset in talk¬ 
ing with Shulmier and Huff, but Shulmier seemed angry. 
After all went upstairs with the detective, defendant took 
no part in the discussion. He had no hard feelings toward 
Shulmier. He did not discharge Shulmier after his arrest; 
Shulmier just did not show up any more, never came to 
ask for his wages, in fact has never spoken to defendant 
since his arrest: none of the conversations alleged bv Shul- 
mier about two days’ wages due him, and defendant invit¬ 
ing Shulmier to sue him, ever took place. Defendant did 
not notify any of Shulmier's people of his arrest, as he 
knew nothing about his people. 

On redirect examination, defendant identified an en¬ 
velope exhibited to the jury as similar to the one in which 
the lost money was kept. 


37 Whereupon the plaintiff to further maintain the 

issues on his part joined testified in rebuttal, testified 

as follows; He was not discharged after six months from 

the Original Barbecue, but left after giving a week’s notice, 

to work for Mr. Rowe. On the morning of October 21, 1930, 

Miss Marian Williams was not present. Plaintiff denied 

telling Detective Stepp that lie saw the envelope there after 

the other counter man had left, nor did he tell Stepp or 

anyone else that 1 he was in the front part of the restaurant 

when Huff went to buy the cigars. After his release from 

the police station, plaintiff went to Goodacre and asked for 

his monev, and Goodacre said 4 ‘Give me mv monev and I 
* ' « * 

will give vou vours.’’ 

o • * 
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The foregoing* was all the evidence produced at |he trial 
necessary to explain the bearing* of the rulings of ^he trial 
court upon the issues and questions involved. 

And tlie plaintiff and defendant having* announced their 
case closed, the following prayers for instruction^ to the 
jury were presented to the court: 

i 

Defendant's Prayer Xo. 1. 


“The jury are instructed that it is not only the right but 
the duty of a private citizen to communicate to thej officers 
of the law* such information as he may have respecting the 
commission of a crime, and if, in the exercise of tlmlt right, 
the defendant gave to tin* members of the Police jDepart- 
ment such information as came to him respecting the com¬ 
mission of a crime in his place of business, though $uch in¬ 
formation indicated that the plaintiff herein was suspected 
of having committed such crime, and as a result of such in- 
formation the plaintiff was arrested by a detective! acting- 
in his official capacity, on his own authority and responsi¬ 
bility as such officer, then even though it should appear that 
the plaintiff was released without any charge of! crime 
having been placed against him in connection there- 
38 with, nevertheless, your verdict should be (or the 
defendant on the first and second counts iof the 
declaration." 


This prayer was modified by the court, which modifica¬ 
tion was assented to by defendant’s counsel, by inserting 
after the words “on his own authority and responsibility 
as such officer," the words “and without any instigation or 
command by the defendant," and as so modified was given 
to the jury. 


Defendant’s Praver No. 2. 

l 

“The jury are instructed that mere information! to an 
officer by the defendant tending to show that mon$v had 
been stolen from his establishment, and that the plaintiff 
was thereof suspected is not sufficient, of itself, to warrant 
the inference that the defendant participated in the alleged 
unlawful arrest and imprisonment of the plaintiff by the 
officer." 

i 

This prayer was refused, and exception duly allowed. 
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Defendant’s Praver No. 3. 

“The jury are instructed that if they believe that the 
plaintiff herein on October 21, 1930, had in his custody 
funds in the sum of about ninety dollars ($90.00) belonging 
to tlie defendant, and that the said plaintiff herein failed to 
surrender the same to the defendant or his agents, and 
failed to give a reasonable explanation of his failure so to 
do, and the defendant reported such facts to the Police De¬ 
partment, and a representative of the Police Department, 
after an investigation made by him, arrested the plaintiff 
and thereafter released him without any charge being pre¬ 
ferred against him, and that in making such report to the 
Police Department and giving such information about the 
matter, the defendant acted as a reasonable and prudent 
man would have done under the same circumstances, then 
he had reasonable and probable cause for his actions and 
your verdict should be for the defendant on botli counts of 
the declaration.” 


On motion of plaintiff's counsel, the court inserted 
39 after the words “and a representative of the Police 
Department, after an” the word “independent”, 
and as so modified the instruction was given, defendant 
being allowed an exception to the modification. 


Defendant’s Prayer No. 4. 

“The jury are instructed that the burden of proof is upon 
the plaintiff to establish by a fair preponderance of the evi¬ 
dence that the defendant caused the arrest and detention of 
the plaintiff without reasonable and probable cause as 
alleged in the declaration and each count thereof, and un¬ 
less the jury finds from a fair preponderance of the evi¬ 
dence that the defendant, without reasonable and probable 
cause, did cause the plaintiff to bo arrested, as alleged in 
the declaration, or if the evidence upon this subject is 
evenly balanced or preponderates in favor of the defend¬ 
ant, then your verdict must be for the defendant on both 
counts of the declaration.” 

This instruction was refused by the court, and exception 
dulv allowed to defendant. 
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Defendant’s Prayer No. 5. 

m/ 

I 

• • • • 1 

“The jury are instructed that mere information to the 

officers of the law by a citizen, tending to show] that an 
offense has been committed and that some persqn named 
may be suspected of its commission, is not sufficient, of 
itself, to warrant the inference that the informer or his 
agents participated in the unlawful arrest and imprisonment 

A I 

of the accused bv the officers.” j 

J j 

This instruction was refused by the court, and exception 
duly allowed to defendant. I 

Defendant’s Prayer No. 6. j 

“The jury are instructed that the guilt or innocence of 
the plaintiff Shulmier with respect to the robbery which 
both sides say occurred, is not involved in this case, 
40 as the defendant does not charge him with shell guilt 
in defending this action. 

“The defendant contends that he had nothing to, do with 
the arrest and detention of the plaintiff Shulmier, ejxcept to 
report to the police department that a robbery had Occurred 
and to answer in good faith such questions as were pro¬ 
pounded to him by the agent of the police department. The 
plaintiff carries the burden of proof so that if the evidence 
offered by the defendant on this point equals or preponder¬ 
ates that offered bv the plaintiff, vour verdict shoulid be for 
the defendant on both counts.” 

i 

This instruction was refused by the court, and exception 

duly allowed to defendant. 

• 

Consideration of defendant’s prayers for instructions 
having been completed, counsel for defendant mojved the 
Court to direct a verdict in defendant’s favor on! all the 

I 

evidence, assigning as grounds therefor: “That the evi¬ 
dence shows simply that the plaintiff had certain mjoney in 
his custody belonging to the defendant; that the defendant 
was informed by him or other agents that a robbery had 
occurred; the robbery and missing money was not dis¬ 
puted; that upon receipt of that information the defendant 
reported to the police that there had been a robbery and 
gave to the police the names and pointed out to the police 
the two men who were in charge of the restaurant at the 
time the money was stolen; and that thereupon the; police, 

5—6191a 
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the testimony says, and the plaintiff and the defendant went 
to the office over the restaurant, where an explanation and 
information was given by the employees concerning what 
knowledge tliev had of the missing monev. 

“The testimony is that the police officer arrested the 
plaintiff, and the sole connection between that arrest and 
this defendant is statements alleged to have been made to 
the effect that ‘I know vou got that monev, and vou 
41 did get that monev, and you will ride for this.’ 

“However, the testimonv shows conclusivelv that 
the defendant had no such knowledge, unquestionably, and 
that the detective knew that there was no such knowledge, 
even though he had made those statements, and that in 
making the arrest the detective was acting not as agent 
for the defendant but was acting as a police officer making 
an arrest for investigation. 

“There is no evidence that a charge was made bv this 


defendant that these people had committed this theft, and 
in view of the fact that the testimony shows simply he re¬ 
ported information to the police which he believed to be 
true or which he had reason to believe to be true, namely, 

that there had been a robberv and that these were the only 

* * 

two men who would know anything about it, and subse¬ 
quently the arrest by the police for investigation, as the 
records of the police blotter shows is what occurred, we 
submit that there’ has been nothing to attach to the defend¬ 
ant liability for having caused a wrongful arrest. We 
think the authorities are to the effect that a person may 
with complete immunity report such information as he may 
have to the police, even though it tends to point suspicion 
on some particular person, and that it is not only his right 
but it is his duty to give such information when he has rea¬ 
sonable belief that a felony has been committed.” 


Whereupon the court ruled as follows: “I have no diffi¬ 
culty with the law. It is in the application to a specific 
case that we find difficulty. I think the test is what would 
a man of ordinary prudence and caution have done under 
similar circumstances? Of course, I should tell that to the 
jury, make it plain that a citizen has a right and it becomes 
his duty to report to the police officers violations of law, 
the commission of a felony—tell them that—and explain 
that the question is whether under the circum- 
42 stances under which he acted, he acted as a cautious 
and prudent and careful man would have acted. I 
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therefore overrule your motion and give you an exception.” 

Counsel for defendant further moved the Court fo direct 
a verdict in defendant’s favor on the second coui|t of the 
declaration on the ground that it states a separate and 
distinct action from that stated in the original declaration, 
and that the second count was not filed until more fhan one 
year from the time the right of action accrued. 

Said motions were overruled by the Court, and exception 
duly allowed to defendant. 

Thereupon the Court gave the following charge to the 
jury: 


Ladies and gentlemen of the jury, this is an action jwherein 
the plaintiff, F. Kenneth Shulmier, seeks to recoyer from 
the defendant, George L. Goodacre, damages in th^ sum of 
$40,000. 

The plaintiff states his grievance in a declaration con¬ 
taining two counts. The first count charges, in substance, 
that on the 21st, day of October, 1930, without reasonable 
or probable cause therefor, and without a warrant] the de¬ 
fendant falsely, wrongfully and unlawfully arrested the 
plaintiff and caused him to be imprisoned and detained at 
933 Ninth Street, Northwest, in the District of Columbia, 
for a period of one hour, and by and through hi$ agent, 
servant and employe, one Charles C. Stepp, without rea¬ 
sonable or probable cause therefor, caused the plaintiff to 
be further arrested, imprisoned and detained at tlfis place 
for a further period of one hour, and that thereafter the 
defendant caused the plaintiff to be removed from 933 Ninth 
Street, Northwest, to the first precinct police statioif, where 
the plaintiff was locked up, imprisoned and detailed in a 
call for a period of 38 3 /-> hours. 

The plaintiff alleges that he was released and discharged 
from the said arrest, imprisonment and detention, 
43 without having any complaints or charges preferred 


against him. 

He claims that by reason of this false arrest $nd im¬ 
prisonment he was deprived of his liberty, and wgs com¬ 
pelled to, and did undergo great mental suffering, ^nguish 
and humiliation, and suffered greatly in his body ahd feel¬ 
ings and in his reputation, and in his loss of employment, 
and in his inability thereafter to obtain employment. 

The second count of the declaration differs from tjhe first 
count only in that in the second count the plaintiff Charges 


i 
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that the defendant did the acts complained of maliciously. 

The defendant, for his plea to this declaration, claims 
that on the -1st day of October, 1930, the plaintiff was em¬ 
ployed as a clerk in the defendant’s restaurant at 933 Ninth 
Street, Northwest, and by virtue of this employment was 
the custodian of $90, belonging to the defendant, and that 
it was the duty of the plaintiff to surrender this money to 
the defendant or his duly authorized agents on the morning 
of that dav. 

The defendant alleges that the plaintiff failed to sur¬ 
render the monev or give anv reasonable account or ex- 

* V—7 w 

planation of his failure to do so, whereupon the defendant 
reported the matter to the Metropolitan Police Department 
of the District of Columbia, and that thereafter Chester C. 
Stepp, a member of the Metropolitan Police Department, 
as such police officer, and not as the agent of the defendant, 
did interview and arrest the plaintiff. The defendant denies 
that he or anyone in his behalf caused the plaintiff to be 
arrested and detained, either at 933 Ninth Street, North¬ 
west, or at the first precinct police station. The defendant 
alleges that in so far as the defendant acted in the premises 
he acted without malice. 


This action is generally known as an action for false 
imprisonment. False imprisonment may be defined as the 
unlawful and total restraint of the liberty of the per- 
44 son. The burden is upon the plaintiff to establish to 
your satisfaction, by a preponderance of t lie evi¬ 
dence, first, that he was unlawfully and totally restrained 
of his freedom of locomotion. Second, that the defendant, 
Goodacre, accomplished and procured or aided and assisted 
in such unlawful and total restraint: and third, that he has 
suffered damages solely and directly due to such unlawful 
and total restraint. The jury will observe that the restraint 
must be total, not partial. One is not imprisoned who has 
an escape open to him. The very confinement of the per¬ 
son in a jail cell is an imprisonment. However, to con¬ 
stitute false imprisonment one need not be falsely locked 
up or falsely mishandled. One is imprisoned when he is to¬ 
tally deprived of his freedom of locomotion. Whether he 
be deprived of it through physical or mental domination 
is entirely immaterial. The only question is, was he totally 
deprived of his freedom of locomotion by the domination 
of either physical or mental restraint upon him. If one has 
been so deprived of his freedom of locomotion, he has been 
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imprisoned technically. You will recall that the declara¬ 
tion charges that the plaintiff was unlawfully andj totally 
restrained of his freedom of locomotion at two places, one 
at the restaurant, 933 Ninth Street, Northwest, 4 n d the 
other at the first precinct police station. If you fiijd from 
a preponderance of the evidence that the circumstances of 
the occasion, the environment, the manner and attitude of 
Mr. Goodacre, and the manner and nature of his address 
to the plaintiff at the restaurant that morning webe such 
as to induce in the mind of a reasonable person thp belief 
that he would forcibly restrain or apprehend himj unless 
he remained on the premises at 933 Ninth Street,j North¬ 
west, as directed; and if you further find that undfcr such 
circumstances the plaintiff yielded, and did remain!in said 
premises, that would be the imposition of such j mental 
duress as would amount to imprisonment. | If you 
45 further find that such imprisonment was unlawful, 
then it was false imprisonment. But if, undef all the 
circumstances and the environment that appealed! to the 
mind of the plaintiff at the time, a reasonable persoh would 
not have believed that Mr. Goodacre was about to forcibly 
restrain or apprehend him if he refused to remain 4t those 
premises, then in such situation there would not | be the 
element of mental duress such as is necessary to amount 
to a false imprisonment if there were compliance with the 
demand. The jury are instructed as a matter of law that 
when the plaintiff was detained and searched at! police 
headquarters, and subsequently confined in a cell tljere, he 
was imprisoned and totally deprived of his libeijtv and 
locomotion. Whether or not Officer Stepp had the fight to 
restrain the plaintiff depended upon two questions bf fact. 
A police officer has the right to arrest without a warrant if 
he has reasonable ground to believe that a felony li|is been 
committed, and if, in addition to that, he has reasonable 
ground to believe that the person whom he arrests i$ guilty 
of that felony. In this case a felony was actually com¬ 
mitted, because to steal or embezzle $90 of monfy is a 
felony. Therefore a felony being committed, thq officer 
had the right to believe it was committed, and his fight to 
arrest without a warrant depends, therefore, on thb deter¬ 
mination of the question whether he had reasonable [ground 
to believe that this plaintiff was guilty of that felony. It 
is not necessary to the validity of an arrest withoutj a war- 
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rant that the person shall have been guilty. A\ here the situ¬ 
ation is such that the facts indicate that he has committed 
a felony, to such a degree of certainty that a reasonable 
man would believe it, then the officer may make the arrest. 
So, in this case, if this officer Stepp acted on such grounds 
as that a man of reasonable prudence and caution in the 
situation, knowing what he knew and hearing what he 
heard, would have believed that this plaintiff was 
46 guiltv of embezzling the monev, then he would have 
the right to arrest him, even though he was not 
guilty. If he had the right to arrest, and did arrest him, 
then even though the defendant Goodacre procured or aided 
in procuring the arrest, the defendant cannot be liable, be¬ 
cause if the officer had the right to arrest the plaintiff, the 
imprisonment was lawful. If the jury find from a pre¬ 
ponderance of the evidence that the plaintiff was subjected 
to false imprisonment, then you will next consider whether 
or not the defendant accomplished and procured, or aided 
and assisted in bringing about such false imprisonment of 
the plaintiff, and in this connection I will now read you 
defendant’s praVer Xo. 1, which I have granted at his re¬ 
quest, and by consent of counsel on both sides. 


“The jury are instructed that it is not only the right but 
the duty of a private citizen to communicate to the officers 
of the law such information as he may have respecting the 
commission of a crime, and if, in the exercise of that right, 
the defendant gave to members of the Police Department 
such information as came to him respecting the commis¬ 
sion of a crime in his place of business, though such in¬ 
formation indicated that the plaintiff herein was suspected 
of having committed such crime, and as a result of such in¬ 
formation the plaintiff was arrested by a detective acting 
in his official capacity, on his own authority and respon¬ 
sibility as such officer, and without any instigation or com¬ 
mand by the defendant, then even though it should appear 
that the plaintiff was released without any charge of crime 
having been placed against him in connection therewith, 
nevertheless, your verdict should be for the defendant on 
the first and second counts of the declaration. I shall read 


defendant’s prayer Xo. 3, which I modified slightly and, as 
modified, granted. 

“The jury are instructed that if they believe that 
47 the plaintiff herein on October 21, 1930, had in his 
custody funds in the sum of about ninety dollars 
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($90.00) belonging to the defendant, and that the saicl plain¬ 
tiff herein failed to surrender the same to the defendant or 
his agents, and failed to give a reasonable explanation of 
his failure so to do, and the defendant reported such facts 
to the Police Department, and a representative ! of the 
Police Department, after an independent investigation 
made by him, arrested the plaintiff and thereafter released 
him without any charges being preferred against him, and 
that in making such report to the Police Department and 
giving such information about the matter, the defendant 
acted as a reasonable and prudent man would have done 
under the same circumstances, then he had reasonable and 
probable cause for his actions and your verdict should be 
for the defendant on both counts of the declaration. 


If the jury find for the plaintiff, you will then award the 
plaintiff such damages, not exceeding the amount claimed 
in the declaration, as will fairly compensate him for the 
wrong complained of. In estimating the damages you may 
take into consideration the mental suffering, anguish and 
humiliation, if any, suffered by the plaintiff, any |loss of 
employment occasioned thereby, and also you may consider 
whether, as a direct result of the false imprisonment, the 


plaintiff was prevented from securing other employment, 
and the loss, if any, directly thus occasioned. If jrou be¬ 
lieve and find, from a preponderance of the evidence, that 
the arrest and detention in question were maliciously done, 
that is to say, in a spirit of wanton, reckless disregard of 
the plaintiff and contempt for his rights, then you may, at 
your discretion, allow him, in addition, punitive oif exem¬ 
plary damages. Throughout these instructions I have used 
the expression “preponderance of the evidence”. By “pre¬ 
ponderance” is not meant the mere greater number!of wit¬ 
nesses upon the one side or the other, but it! means 
48 that evidence which is most convincing and satisfac¬ 
tory to the minds of the jurors. In determiniiig upon 
which side the preponderance of the evidence is, tljie jury 
may take into consideration the opportunities of tfie sev¬ 
eral witnesses for seeing and knowing the tiling^ about 
which they testified; their conduct and demeanor^ while 
testifying; their interest, if any, or want of interest,!if any, 
in the result of the suit; the probability or improbability of 
the truth of their several statements, in view of all thje other 
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evidence and other facts and circumstances appearing on 
the trial. It is from 11 lost* and all the circumstances in¬ 
volved that you determine the weight or preponderance of 
the evidence. It 1 is your sole and exclusive function and 
duty, as it is your responsibility, to determine the facts 
that have been established by the evidence, and it is espe¬ 
cially your province to determine the credibility of wit¬ 
nesses and the weight to be given to their testimonv. 

The foregoing is the substance of all of the testimonv 
bearing upon the exceptions herein reserved on behalf of 
defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbe¬ 
fore recited are not matters of record, in order to make the 
same a part of the record herein, which is hereby ordered, 
so that the defendant may have his case reviewed on appeal, 
the defendant, bv his attornevs, moves the Court to sign 
and seal this, his bill of exceptions, to have the same force 
and effect as if each and every one of said exceptions had 
been separately signed and sealed which motion is 
4b granted by the Court; and thereupon the defendant 
tenders this, his bill of exceptions, and requests the 
Court to sign and seal the same, which is accordingly done, 
now for then, this 26th dav of Februarv, 1934. 

[seal.] ‘ O. R. LUHRIXG. 


Approved. 

CHARLES L. NORRIS, 

WILLIAM J. BURROWS, 

Attorneys fur Defendant. 

JOHN E. LASKEY, 

Per L. J. GANSE, 

LOUIS G. PADGETT, 

Per L. J. GANSE, 

LEONARD J. GANSE, 

Attorneys for Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. 
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UNITED STATES COURT Of APPEALS 

FOR THE DISTRICT OF COLUMBIA 
January Term 1934. 


No. 6191. 


George L. Goodacre, Appellant , 

vs. 

F. Kenneth Shulmier, Appellee. 


BRIEF ON BEHALF OF APPELLANT. ! 


STATEMENT OF THE CASE. 

This case is before the Court on appeal frohi a 
judgment of the Supreme Court of the District of 
Columbia by the appellant, George L. Goodacre. 

The appellant was defendant and the appellee!was 
plaintiff in the lower court, and they will be referred 
to herein as defendant and plaintiff respectively. j 

The plaintiff on June 10, 1931, filed his declaration, 
in one count, asserting a cause of action of false aifrest 
and imprisonment against defendant, the false arrest 
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and imprisonment complained of having occurred, ac¬ 
cording to the averment of said declaration, on, to 
wit, October 21, 1930. (Record pp. 1, 2.) 

On July 3. 1931, defendant filed two pleas to said 
declaration denying the truth of the charge in said 
declaration made against him. (Record pp, 3, 4, 5.) 

On April 12, 1932, approximately seventeen and one- 
half months subsequent to October 21, 1930, the date 
of said alleged 1 false arrest and imprisonment charged 
in the original declaration, plaintiff, with leave of 
Court, filed an amended declaration in said cause, the 
first count whereof substantiallv restated the false 
arrest and imprisonment charge contained in said orig¬ 
inal declaration, and in a second count of said amended 
declaration, plaintiff charged defendant with having 
maliciously caused his (plaintiff's) arrest and impris¬ 
onment. (Record pp. 5, 6, 7, 8, 9.) 

On April 25, 1932, defendant filed three pleas to the 
amended declaration. The first plea so filed was a 
denial of the charge alleged in the first count. (Rec¬ 
ord pp. 9, 10.) 

The second ! plea so filed was a denial of the charges 
alleged in the second count. (Record pp. 10, 11.) 

The third plea so filed was the bar of the Statute of 
Limitations to the complaint set out in the said second 
count of the amended declaration. (Record p. 11.) 

On June 10, 1932, plaintiff filed a demurrer to said 
third plea of defendant. (Record pp. 11, 12.) 

On October 4. 1932, the said demurrer was over¬ 
ruled with leave to reply and raise the same points 
of law. (Record p. 12.) 

On February 2S, 1933, plaintiff filed his replication 
to the plea of the Statute of Limitations. (Record pp. 
12, 13.) 


The case was tried before Honorable Oscar R. Ijaihr- 
ing and a legally impanelled jury. At the conclusion 
of all the evidence offered and received in the j case 
counsel for defendant moved the Court to direct a| ver¬ 
dict in defendant's favor on the second count of the 
declaration on the ground that said second count s|ated 
a separate and distinct action from that stated ip the 
original declaration, and that the said second (fount 
was not filed until more than one vear from the!time 
the right of action accrued. 

Said motion was overruled and an exception thereto 
was noted by defendant. (Record p. 35.) 

Thereafter the case in both counts was given tj} the 
jury who returned a general verdict for plaintijff in 
the sum of Five Hundred ($500.00) Dollars. ^Rec¬ 
ord p. 14.) 

On November 20, 1933, the Court overruled defen¬ 
dant's motion for a new trial and ordered judgment 
on the verdict. (Record p. 14.) 

On November 21st, 1933, appeal was noted by de¬ 
fendant and the case presented to this Court op the 
record filed herein. (Rec. p. 14.) 


ASSIGNMENT OF ERRORS. 


The Court erred: 

1. In overruling the motion of defendant for ji di¬ 

rected verdict at the close of testimony on behalf of 
the plaintiff. j 

2. In overruling the motion of defendant for di¬ 
rected verdict on the second count of plaintiff’s djecla- 
ration, which motion was made at the conclusion of 

7 i 

the testimonv on behalf of the defendant. 

3. In the rejection of instruction No. 4 offered on 
behalf of the defendant. 
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4. In overruling the motion of the defendant for a 
directed verdict at the close of all the testimony. (Rec. 
p. 15.) 

ARGUMENT. 

Defendant waives all assignments of errors except 
assignment number two. 

The question presented, therefore, by this case is: 

Did the Court commit reversible error bv overrul- 
ing defendant’s motion for a directed verdict on the 
second count of the declaration ? 

In determining this question, it is necessary only 
to decide whether or not the limitations plea is appli¬ 
cable to the charges contained in the second count of 
the declaration. 

If the cause of action alleged in the second count of 
the amended declaration is separate and distinct in 
substance from that alleged in the original declara¬ 
tion. it is barred by the Statute of Limitations as pro¬ 
vided by Section 1265 of the Code of Law for the Dis¬ 
trict of Columbia. 

Section 399 of said Code provides for authority to 
amend pleadings, but in no wise prevents the operation 
of the Limitations Statute set forth in Section 1265 
thereof. 

Defendant contends that the cause of action set out 
in the second count of the declaration is a new and 
different claim from that asserted in the first count 
thereof, and that since more than one year had elapsed 
from the time the cause of action in said count accrued 
it is barred by the Statute of Limitations. The plain¬ 
tiff y s cause of action in the original declaration filed 
on June 10, 1931, arose, according to the averment 
therein, on, to wit, the 21st day of October, 1930, and 


by plaintiff’s own testimony the date of his said fcause 
of action was definitely fixed without the videlicet, as 
of October 21. 1930. (Record pp. 21, 22.) 

This Court said in the case of Magruder vs. B { elt, 7 
App. D. C. 303. 313, “ * * * Under the general broad 
power of amendment thus conferred by the Statutes 
referred to, it is quite competent to the Court below 
to allow a change, by amendment, of one form of action 
to another, provided the claim or cause of action! sued 
for be the same in both.” 

Again in the case of District of Columbia vs. Frazer , 
21 App. D. C. 154. 158, this Court, in speaking of 
whether or not the Statute of Limitations should be a 
bar to the amended pleading, said: 

“'Where, as in this case, there lias been aj sub¬ 
stitution of the original declaration by an amend¬ 
ment, the test is whether the cause of actiqn re¬ 
mains the same in substance, notwithstanding dif¬ 
ferences of specifications.” 

In support thereof the following cases are cited: How¬ 
ard v. Railway Co ., 11 App. D. C. 300, 336; T. & if. Ry. 
Co. vs. Cox , 145 U. S. 593, 604. j 

In the case of -Johnson vs. District of Columbia , 1 
Mackey 427, 429, the Court said: 

“We think the original declaration did not|state 
a cause of action, but that such cause of actioh was 
stated for the first time in the amendment! and 
that it is equivalent to bringing a new suit hs of 
the date when the amendment was filed, anq that 
the defendant cannot be deprived of the oppor¬ 
tunity of pleading the defense of limitations by 
the circumstance that this amendment, stating a 
cause of action for the first time, was addgd to 
the declaration filed within the statutory period, 
and, therefore, the demurrer to the plea was prop¬ 
erly overruled by the Court below.” 
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Certain rules have been prescribed to enable courts 
to test the identity of causes of action set forth suc¬ 
cessively in litigation between the same parties. 

There are three established tests bv which to deter- 
mine the identity of two causes of action. They are: 
Will the same evidence support both? Will the same 
measure of damages govern both? Will a judgment 
against one be a bar to the other? Causes of action 
may differ, concerning which some of these questions 
may be answered in the affirmative; but no two causes 
of action can be identical when all these questions must 
be answered in the negative. Whalen vs. Gordon, 37 
C. C. A. 70, 95 Fed. 305. 

When it has been determined what is the cause of 

action set out originallv, the next inquire is whether 

• < « 

it has been departed from in the new pleading. 

The original cause of action in the instant case is 
described as false arrest and imprisonment. At com¬ 
mon law a plaintiff was required to assert such claim 
by an action of trespass. 

The amended declaration does not charge in so 
many words tlie action of malicious prosecution. The 
amended cause of action is described as malicious ar¬ 
rest and imprisonment. This action differs in no es¬ 
sential particulars from one for malicious prosecution. 
Wafers vs. Winn . 142 Ga. 138 and R. C. L. Yol. 2. Page 


487. 

The action of malicious prosecution or malicious ar¬ 
rest and imprisonment, as the case may be, is a claim, 
according to the rules of the common law, that must 
be asserted in an action of “case.”. 11 R. C. L. page 
791. Xote 9. 

Also at common law these two actions could not be 
brought in one declaration and a plaintiff, in such a 



position, was required to elect upon which action he 
would base his claim. 11 R. C. L. page 791. Xlote 9. 

By the application of the ‘‘test rules”, laid dojwn in 
the case of Whalen vs. Gordon , supra, to the instant 
case, it is submitted that the answer to each test!ques¬ 
tion is in the negative. Obviously, the same evidence 
required to establish a claim of false arrest and im¬ 
prisonment will not establish malicious arrest and 
imprisonment. 

In the case of false arrest and imprisonment inten¬ 
tion of the party causing the arrest and imprisonment 
is immaterial. Gallon vs. House of Good Shepherd, 
158 Mich. 361 : and R. C. L. Yol. 11 page 794, par. 6, 
under general subject of false imprisonment. 

In the case of malicious arrest and imprisonment 
the gist of the complaint depends entirely on intention. 
The plaintiff must show by competent evident that 
defendant acted maliciously. Turner vs. Walter, 3 
Gill & J. (Md.) 377; 22 Am. Dec. 329. i 

i 

In the case at bar plaintiff could well have Estab¬ 
lished a prima facie case on the first count withejut of¬ 
fering any evidence on the subject of malice, the gist 
of the claim in the second count. 

The logic of the matter therefore is that the! same 
evidence does not support both counts. What ijs suf¬ 
ficient evidence for the first count is insufficient for 
the second count. 


WILL THE SAME MEASURE OF DAMAGES 

GOVERN BOTH? j 

Damages recoverable by a plaintiff in an action of 
false arrest and imprisonment are compensator}! only. 
Beckwith vs. Bean, 98 U. S. 266, 25 U. S. (L. Ed]) 124. 
Day v. Woodwortli y 13 How. 363. 


In a case of malicious arrest and imprisonment the 
plaintiff may recover, in addition to compensatory 
damages, exemplary or punitive damages. Notes 10 
and 11. page 75, K. C. L. Yol. 18. 

It is. therefore, apparent that the same measure of 
damages will not govern both counts in the case here. 


WILL A JUDGMENT AGAINST ONE BE A BAR TO 

THE OTHER? 


Inasmuch as the two actions herein referred to are 
separate and distinct, the conclusion is inescapable 
that a judgment upon either is no bar to the other. 

In order that a judgment may operate as a bar to 
the prosecution of a second action and conclude parties 
as to all matters which might have been litigated in 
the first action, there must be identity of the subject 
matter of the suit and of the cause of action. Hughes 
vs. United States . 4 Wall. 232, 18 U. S. (L. Ed.) 303; 
Cromwell vs. Sac County, 94 17. S. 351, 24 U. S. (L. 
Ed.) 195; Troxell vs. Delaware, etc. R. Co., 227 U. S’. 
434. 57 U. S. (L. Ed.) 586; Markley vs. People, 171 Ill. 
260; Cecil vs. Cecil. 19 Md. 72. and Maudlin vs. Green¬ 
ville. 53 S. C. 285. 


As to the third question, therefore, certainly no fur¬ 
ther argument is required to show that a judgment 
upon either count in the declaration in this case is no 
bar to the other count and that such judgment could 


not be legally considered as res judicata to the other 
cause of action. 

The test whether an amended petition states a new 
cause of action is whether, (1) the same evidence will 
support both petitions, and (2) the same measure of 
damages applies to both These two propositions are 
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illustrated in Scovill vs. Glasner, 79 Mo. 449; Holliday 
vs. Jackson, *21 Mo. App. 660. 

An amendment to a complaint for money had and 
received which states a cause of action based upon the 
same transaction as for goods sold and delivered in¬ 
troduces a new cause of action, and does not Relate 
back to the beginning of the suit, so as to prevej.it the 
Statute of Limitations from operating as a bar. j Nel¬ 
son vs. First National Bank, 139 Ala. 578. 

Again, where an original complaint counting ujpon a 
promissory note is afterwards amended by adding the 
common counts for goods sold and delivered, ijnoney 
had and received, and an account stated, all cover¬ 
ing the same debt evidenced by the note, the Statute 
of Limitations, which had expired since the comrfience- 
ment of the suit on the note, but before the amendment 
adding the common counts was made, is pleadajble in 
bar of the latter. Lansford vs. Scott, 51 Ala. 557. 

In the case of Railway Co. v. Wyler , 158 U. S. 293, 
the original petition was for negligence of the Railway 
Company in employing and retaining a fellow servant 
who was known to be incompetent, by means of (whose 
incompetence and negligence a heavy iron dum[p was 
permitted to fall upon the plaintiff. The amendment 
counted upon the negligence of the same fellojv ser¬ 
vant and the statute of Kansas, which charges h rail¬ 
road corporation with the negligence of the (fellow 
servants of the injured employee. The original peti¬ 
tion counted upon a liability of the Railroad Cojnpany 
under the common law; the amendment, upon a!liabil¬ 
ity under the statute of Kansas. Both causes of (action 

* # i 

were based on the same transaction and resulted from 
the same facts. The Supreme Court held thjat the 


| 

i 
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amendment stated a new cause of action, and that it 

was barred bv the Statute of Limitations. 

» 

In the case 6f Van de Haar r. Van Domseler, 56 
Iowa, 671, 676, 10 X. W. 227, the plaintitr brought an 
action for damages for seduction. After the Statute 
of Limitations had run against an action of rape, she 
amended her complaint, and pleaded a cause of action 
for rape. Both causes of action arose out of the same 
transaction, and in each pleading she stated the facts 
constituting her cause of action. The onlv difference 
in the two statements was that in one she conceded, and 
in the other she denied, her consent. These two causes 
of action arose from the same transaction and the court 
held that the cause stated in the amendment was dif¬ 
ferent from that stated in the original petition, that 
the amendment did not relate back to the commence¬ 
ment of the action, and that the second cause of action 
was barred bv the Statute. 

It is apparent, from the facts and the law of the last 
two cases cited, that the causes of action arising out 
of the same transaction make no difference, so far as 
asserting the Statute of Limitations is concerned, 
when the causes of action are different in substance. 

The verdict rendered in the instant case did not 
designate upon which count recovery was allowed. For 
this reason it has been referred to as a general ver¬ 
dict. (Record p. 14.) 

If on any one issue error was committed, a general 
verdict on several issues cannot be upheld. Maryland 
us. Baldwin. 112 U. S. 490, 2S U. S. (L. Ed.) 822. 
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CONCLUSION. 

i 

i 

For these reasons it is respectfully submitted I that 
the Court erred in refusing to direct a verdict 0^1 the 
second count of plaintiff’s declaration in favor off de¬ 
fendant, and that the judgment should be reversed. 

Respectfully submitted, ! 

i 

i 

Joseph A. Rafferty ahd 
William J. Burrows, | 
Attorneys for Appellant. 
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©ntteti States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA. 

I 

October Term, 1934. 


Xo. 6191. 


George L. Goodacre, Appellant, 

v. 

F. Kenneth Shuemier, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 


This is an appeal by George L. Goodacre, defendant 
below, from a verdict and judgment for $500 entered 
in favor of plaintiff, F. Kenneth Shulmier, in the Su¬ 
preme Court of the District of Columbia, in an actijon 
for false imprisonment. (R. 14.) Appellant does ijot 
contest the merits of the case or the propriety of tllie 
damages recovered. He expressly waives all other As¬ 
signments of error (Appellant’s Brief, p. 4), and re- 
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lies onlv on the second assignment which asserts that 

» c? 

the trial court erred: 


“2. lit overruling the motion of defendant for a 
directed verdict on the second count of plaintiff's 
declaration, which motion was made at the con¬ 
clusion of the testimony on behalf of tlie defen¬ 
dant-'’ (R. 15.) 


The ground assigned is general, and not specific. It 
is clearly insufficient. I V attach r. MacFarlaud. 51 App. 
D. C. 130, 131; Clerk'* Investment Co. r. Sydnor, 19 
App. D. C. 89, 95; Davis v. Harper. 14 App. 1). C. 463, 
467; District of Columbia r. Robinson, 14 App. 1). C. 
512, 539, 540. Appellant’s brief argues only that the 
trial court erred in refusing to direct a verdict for 
defendant at the close of all the evidence because the 
second count of the amended declaration ‘‘states a sep¬ 
arate and distinct action from that stated in the origi¬ 
nal declaration, and that the second count was not 
tiled until more than one vear from the time the right 

• V 

of action accrued.” (R. 35.) The appeal, therefore, 

is confined solely to the question whether amendment 

of the original declaration bv adding a second count 

thereto was barred bv the Statute of Limitations. 

* 

On June 10,1931, Shulmier brought an action against 


Goodacre in the Supreme Court of the District of Co¬ 
lumbia to recover damages for the false arrest and im¬ 
prisonment of plaintiff by defendant on October 21, 
1930. (R. 2.) The declaration contained one count 
stating an action to recover compensatory damages for 
false imprisonment. (R. 2-3.) Defendant pleaded 
thereto. (R. 3-5.) 

On April 12, 1932, and with leave of court , plaintiff 
filed an amended declaration in two counts. (R. 5.) 



The first count is substantially identical with the count 
in the original declaration and seeks compensatory 
damages for a false arrest and imprisonment. (R. d-7.) 
The added second count is identical in wording with 
that of the first count except that it alleges that defen¬ 
dant acted maliciously in falsely arresting and jim- 
prisoning plaintiff; and supports claim for both com¬ 
pensatory and exemplary damages. (R. 7-9.) 

Defendant abandoned his ideas to the original decla¬ 
ration, and filed three new pleas to the amended detla- 

- . .1 

ration. (R. 9-11.) Only the third plea is material to 
this appeal. The third plea asserts as a defense to jthe 
second count that “the right to maintain the aeijion 

I 

alleged in said second count of the amended declara¬ 
tion accrued to the plaintiff more than one year pijior 
to the bringing thereof.” (R. 11.) Plaintiff demurred 
to the third plea (R. 11-12), but the demurrer y*as 
overruled (R. 12) on the ground that defendant's third 
plea made allegations of facts which could not be de- 

i 

termined on demurrer but required replication jby 
plaintiff to make issues thereon. Plaintiff was giyen 
leave to reply and raise the same points of law. (R. ilk) 

Plaintiff filed replication to the third plea wheriin 
he denied that the right to maintain the action alleged 
in the second count accrued more than one year priior 
to the bringing thereof, and alleged that the right jof 
action for his false arrest and imprisonment by de¬ 
fendant accrued to plaintiff on October 21, 1930; tlijat 
on June 10, 1931, and within one year from the ac¬ 
crual of said action to plaintiff, plaintiff filed his origi¬ 
nal declaration herein; that thereafter, on April 1|2, 
1932, by leave of Court, plaintiff filed his amended 
declaration herein; that the first count of the amended 
declaration was identical in legal meaning with tljie 


i 
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original declaration, being a count stating a cause of 
action for compensatory damages for the false arrest 
and imprisonment of plaintiff by defendant; that the 
second count of the amended declaration, to which de¬ 
fendant's third plea pleaded the bar of the Statute of 
Limitations, was likewise a count stating a cause of 
action for false arrest and imprisonment of plaintiff' / 
defendant, seeking compensatory and exemplary dam¬ 
ages therefor; and that the cause of action stated 
in the second count of the amended declaration arose 
from the same facts and circumstances as are alleged 
in the first count, and differed from said original decla- 
ration only in respect of the measure of damages 


claimed therefor. (R. 12-13.) 

The case was tried to a jury. At the close of all the 
evidence defendant moved the court to direct a verdict 
in his favor on the second count of the amended decla¬ 
ration on tlie ground that it stated a separate and dis¬ 
tinct action from that stated in the original declara¬ 
tion, and that the second count was not filed until more 
than one year from the time the right of action accrued. 
(E. 35.) The motion was overruled. (K. 35.) Under 
proper instructions from the trial court as to the law 
applicable to the case, and the differences as to dam¬ 
ages under the two counts of the amended declaration 
(R. 35-40), the jury returned a verdict for plaintiff 
(R. 14). 


ARGUMENT. 

Defendant’s appeal is addressed solely to a question 
of pleading, and does not purport to contest the merits 
of the case or the amount and propriety of the damages 
recovered. 
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Plaintiff was falsely arrested and imprisoned by jde- 
fendant on October 21, 1930. On June 10, 1931, and 
before the expiration of the one-year limitation for 
bringing: sucli action prescribed by the District of po- 
lumbia Code (('ode D. C. 1929, Title 24, Chapter j 12, 
Sec. 341, p. 339), plaintiff filed his action in the Su¬ 
preme Court of the District of Columbia to recover 
damages for the wrongful acts of defendant. The 
original declaration was in one count stating an action 
for False Imprisonment. The pleading did not allege 
malice on the part of defendant, and under the allega¬ 
tions, and a then recent ruling in the District Supreme 
Court, compensatory damages alone could be recov¬ 
ered. 

| 

(In the case of Werthner v. MacKenzie, liaw 
Xo. 747(57, tried before Mr. Justice Proctor in jthe 
Supreme Court of the District of Columbia, | on 
April lb, 1931, it was held that exemplary dam¬ 
ages could not be recovered in an action for False 
Imprisonment in the absence of specific allega¬ 
tions of malice in fact contained in the declara¬ 
tion.) 


In the light of this ruling, and in expectation! of 
proving malice in fact at the trial of the instant case, 
plaintiff moved for leave to file an amended declara¬ 
tion. The motion was made under Code D. C. 1£)29, 
Title 24, Sec. 61 (Code D. C. 1924, Sec. 399), which pro¬ 
vides : 

i 

‘‘Section 61. Writs, Pleadings, and Other Papers 
Amendable At Any Stage, on Terms; Supple¬ 
mental or Substituted Affidavits Permitted.—In all 
judicial proceedings the court, justice or judge] in 
which, or before whom, the cause shall be pending 
shall have power upon such terms as shall sdem 


i 

i 

! 


I 


6 


best, at anv stage of the case, to allow amendments 
of writs, pleading’s, or other papers in the cause 
and to allow supplemental or substituted affidavits 
to be filed." 

It has been repeatedly held by this Court that amend¬ 
ment of pleadings is in the discretion of the trial court. 
F. II. Smith Co. r. Low, 57 App. I). C. 107, 170; Fox v . 
Patterson, 43 App. I). C. 484, 401 : Schneider v. Ameri¬ 
can Bridge Co., 31 App. I). C. 420, 425. 

Plaintiff's 'motion was granted, and an amended 
declaration in two counts was filed. The first count is 
substantially identical with the allegations of the origi- 
nal declaration, stating an action of False Imprison¬ 
ment to recover compensatory damages; the added sec¬ 
ond count is identical in allegations with that of tin* 
first count except that it charges that defendant acted 
‘‘maliciously’’ in the False Imprisonment of plaintiff, 
and permits the recovery of both compensatory and ex¬ 
emplary damages thereunder. 

Defendant does not claim surprise or prejudice from 
the allowance of the amendment. He abandoned his 
pleas to the original declaration, and filed three new 
pleas to the amended declaration. (R. 9-11.) The case 
was tried before court and jury on both counts as an 
action for False Imprisonment. (R. 18-31.) Defen¬ 
dant's prayers were drawn upon principles of law ap¬ 
plicable to the action of False Imprisonment. (R. 31- 
33.) The trial court gave its instructions to the jury 
on the action of False Imprisonment (R. 35-40), and 
informed the jury that “The second count of the decla¬ 
ration differs from the first count onlv in that in the 

* 

second count the plaintiff charges that the defendant 
did the acts complained of maliciously.” (R. 35-36) 
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It is submitted that defendant’s appeal is based lipon 
false premises in contending: (1) That the second 
count states a different cause of action from that stated 
in the first count; and (2), that amendment of| the 
declaration by adding a second count was the bringing 
of an action barred bv the statute of limitations. 


The Second Count Does Not State a New Cause of 

Action. 

Amendment of tlie original declaration by addijig a 

second count was not the stating of a new or different 

cause of action. The original declaration and the 'first 

count of the amended declaration admittedly state an 

action for False Imprisonment. The only difference 

between them and the second count is that the ^ord 

“maliciouslv” is used in the second count of! the 
* 

amended declaration. Use of the word “maliciously” 
does not change the cause of action. The second 
count, which charges a malicious false arrest and im- 
prisonment without a warrant, is likewise an actioiji for 
False Imprisonment. The malice in fact alleged there¬ 
in merely adds an element of damage to the action 
stated in the first count. The actions are in all Other 
respects identical. 

Defendant does not contend that the cause of action 
set up in the second count arises from facts and! cir¬ 
cumstances differing in any respect from those alleged 
in the first count. His contention is merelv if hat 

* I 

amendment of the pleading by adding another cbunt 
containing an additional element of damage is the Stat¬ 
ing of a new cause of action. Ilis position is contrary 
to the repeated holdings of this Court. 


i 

i 
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In Washington By. cO El. Co. v. Scala, 45 App. D. C. 

484, 493, affirmed 244 U. S. 630, this Court said: 

“Error is assigned in the court below permit¬ 
ting 1 plaint ill to amend her declaration'more than 
two years after the accident, to include a claim for 
damages for the pain and suffering sustained by 
the decedent prior to his death as the result of the 
injuries received. The amendment was allowed, 
and defendant entered a plea to the effect that the 
amendment was barred by the provision of the 
statute limiting the time within which actions can 
be brought under it to two vears. Plaintiff de- 
xnurred to the plea, and the court sustained the 
demurrer. The question thus presented is, Whether 
or not, under the Handovers' Liabilitv Act, the 
right of the representative to recover damages 
for the pain and suffering endured by the decedent 
constitutes a separate and distinct cause of ac¬ 
tion 


Determining from the statute that the pain and suffer¬ 
ing of the decedent was an element of damage the right 
of action for which survived to the plaintiff, the Court 
said at page 496: 


“We have, therefore, a single right of action 
for a double wrong. Two claims, though distinct, 
originate in the injury which is the basis of the 
right of Action to recover damages on one or both 
claims. In other words, the right of recoverv for 
pain and suffering is an additional claim constitut¬ 
ing an element of damage growing out of the in¬ 
jury inflicted upon which the single cause of action 
is based. * * ' The right to thus amend without 
stating a new cause of action is supported in prin¬ 
ciple by numerous decisions of this court. Neubcck 
v. Lynch , 37 App. J). C. 576, 37 L. R. A. (X. S.) 
813; District of Columbia v. Frazer , 21 App. D. C. 
154; Steven v. Saunders, 34 App. D. C. 321.” 
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Again: 

‘ * In the present case the departure is not 
even from fact to fact. It in no way changes, 
limits, or modifies the cause of action as originally 
stated. It merely alleges additional facts affecting 
the measure of damages. Such amendments, it 
has been held, are proper, and relate in poijit of 
time back to the date of filing the original declara¬ 
tion/' 

See also Neubeck r. Lynch, 37 App. D. C. 57(5; sleven 
v. Saunders, 34 App. I). C. 321, 332. j 

Appellant’s Brief (p. G) insinuates that the caufee of 
action set up in the second count is different in form 
from that stated in the first count, saving: 

“The original cause of action in the instant I case 
is described as false arrest and imprisonment!. At 
common law a plaintiff was required to assert such 
claim by an action of trespass. 

“The amended declaration does not charge in 
so many words the action of malicious prosecu¬ 
tion. The amended cause of action is described as 
malicious arrest and imprisonment. This action 
differs in no essential particulars from one for 
malicious prosecution. Waters v. Winn, 142 Ga. 
138, and R. C. L. Yol. 2, Page 487.” 

It is submitted that the contention is ill-founded, 
and arises from a misconception of the allegations of 
the two counts of the amended declaration, an4 the 
principles of law distinguishing the actions of it'alse 
Imprisonment and Malicious Prosecution. 

Both counts of the amended declaration repeatedly 
allege that defendant, with force and arms, and ivith- 
ont a warrant, falsely, wrongfully and unlawfully, ar¬ 
rested and imprisoned plaintiff . The form of action 
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in each count is undeniably in Trespass. (R. 5-9.) The 
second count does not state an action in Case for mali¬ 
cious prosecution. 

The distinction between the actions of False Im¬ 
prisonment and Malicious Prosecution arises from the 
fact that in the former the arrest and imprisonment is 
made “without a warrant Being 1 made without color 
of judicial process, the arrest and imprisonment is 
prima facie unlawful, is justifiable only by showing 
reasonable or probable cause therefor, and is on its 
face a Trespass. In Malicious Prosecution the prose¬ 
cution is either instituted or proceeded with under 
color of judicial process, is prima facie lawful, and 
plaintiff can maintain his action only by showing ter¬ 
mination of the judicial proceeding in his favor, and 
lack of probable cause. The injury is therefore ro- 

dressable in Case. Citation of authoritv is unnecessary 

« • 

for these fundamental principles. 

But even we lie there a change in the form of action it 
could not avail the defendant. In Iioivard v. Raihcatj 
Co 11 App. D. C. 300, 335-340, this Court said: 

“2. In respect of the plea of limitation, we are 
of the opinion that the amended declaration, 
though filed more than three years after the ac¬ 
crual of the cause of action, did not open the case 
to that ban The possession of a valid ticket over 
defendant’s lines of railway entitled Laura P. 
Howard, as holder thereof, no matter from whom 
purchased, to all the rights of a passenger and 
charged the defendant with all the ordinary duties 
of a common carrier. Sleeper v. Pa. P. Co.. 100 
Pa. St. 259. For the breach of the contract, or the 
failure of the duty assumed thereunder, the plain¬ 
tiffs could declare in the form of assumpsit or in 
tort. AVe do not think it necessary to follow conn- 
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sel in their critical examination of the precise na¬ 
ture of the form of the action as disclosed by the 
terms of the original and amended declarations, 
both of which are fairly set out in the statemcjnt of 
the case. It is sufficient to say that the original is 
in assumpsit, and that the amendment seeing not 
to depart substantially from it. The rule iin re¬ 
spect of amendments that prevails in our practice 
is both liberal and just. Magruder v. Belt , 7 |App. 
D. C. 303, 312; Morris v. Wheat , ante , p. 201. j And 
when an amendment shall have been made, the 
question whether the action has been thereby 
opened to the bar of limitations depends upon mat¬ 
ter of substance. Morris v. Wheat, supra. Whether 
the cause of action remains the same should be the 
test, and the mere change from the form of dction 
in assumpsit to one in tort would be immaterial. 
Smith v. Bellows , 77 Pa. St. 441.” (Italics sup¬ 
plied.) 


Amendment of the Declaration Was Not the Bringing 
of a New Action Barred by Limitations, j 

Defendant also argues that amendment of the (decla¬ 
ration was the bringing of a new action barred bv limi- 
tations. His contention is based on the false premise 
that the second count states a new cause of action (see 
supra, p. 7), and a misconception of the effect of 
amending the declaration. His argument is contrary 
to repeated decisions of this Court. 

This Court has established a liberal rule as tp the 
right of amendment, in order that the ends of justice 
may be attained. Neitbeck v. Lynch, 37 App. D. C] 576, 
580. Amendment of the declaration, where no ney* and 
substantially different cause of action is stated, re¬ 
lates back to the commencement of the action. Wash- 
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ington By. £ El. Co. v. Scala, 45 App. D. C. 484, 497, 
affirmed 244 U. S. 630; Xeubeck v. Lynch, supra. 

Xcubed; v. Lynch {supra) was an action brought 
under the District of Columbia Code to recover dam¬ 
ages for negligence causing death. The original dec- 

c v? c c c 

laration did not allege that the decedent left dependent 
next of kin surviving. After more than one vear from 

V 

the date of decedent's death, within which the statutory 
action must be instituted, the declaration was amended 
to allege these facts. Defendant filed one plea on the 
bar of the statute of limitations. The amendment was 
held proper, this Court saying: 


“Conceding as we must, that the averment set¬ 
ting forth the beneficiaries is one of the ingredi¬ 
ents necessarv to state a cause of action in a suit 
for the wrongful and negligent killing of a person, 
it is, nevertheless, but one of the elements, and does 
not, of itself, constitute the cause of action or a 
separate cause of action. The averment is essen¬ 
tial, together with other allegations of the petition, 
to state a proper cause of action. Its omission 
merelv results in stating a defective cause of ac- 

tion, which mav be cured bv an amendment, which 

» •> * 

will relate back in point of time to the filing of the 
original petition. Love v. Southern B. Co., 108 
Tenn. 104, 55 L. R. A. 471, 65 S. W. 475; Gcrnux 
v. Graves, 62 Vt. 280, 19 Atl. 987; Burlington £ 
M. B. Co. v. Crockett, 17 Xeb. 570, 24 X. \Y . 219, 
Walker v. Lake Shore £ M. S. B. Co., 104 Mich. 
606, 62 X. W. 1032.” 


Again: 

“The original judiciary act, 1 Stat. at L. 91, 
chap. 20, U.i S. Comp. Stat. 1901, p. 696, provides 
that no proceeding in civil cases in any court of 
the United States ‘shall be abated, arrested, 
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quashed, or reversed for any defect or want of 
form; but such court shall proceed and give [judg¬ 
ment according as the right of the cause andFmat¬ 
ter in law shall appear to it, without regarding 
any such defect or want of form, except jthose 
which, in cases of demurrer, the party demuirring 
specially sets down together with his demurrer, 
as the cause thereof; and such court shall apiend 
every such defect and want of form, other! than 
those which the party so demurring so expresses; 
and may at any time permit either of the parties 
to amend any defect in the process or pleadings, 
upon such conditions as it shall, in its discretion 
and by its rules, prescribe.’ From this it viill be 
observed that in the establishment of the Federal 
courts a most liberal rule of pleading was enjoined 
by statute. It should not be the policy of the 
courts to defeat justice by indulging in mere!tech¬ 
nicalities and fine-spun theories of pleading. 
Where an amendment does not operate totally to 
confer jurisdiction, or to change the cause <jf ac¬ 
tion or shift the right of action, but merely] sup¬ 
plies an additional element essential to a pfoper 
statement of a cause of action defectively slated, 
or an additional jurisdictional averment essential 
to clothe the court with complete power to conduct 
the suit to a legal conclusion, it should lie al¬ 
lowed.’ ’ 


In the instant case we are not even concerned! with 
amendment by adding an additional jurisdictjional 
averment essential to clothe the court with complete 
power to conduct the suit. The amendment in th<j case 
at bar was only the allegation of an additional element 
of damage. 

In Steven v . Saunders, 34 App. D. 0. 331, 332, it 
was said: 


I 
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“We will first consider the assignment of error 
directed to the action of the court in allowing re¬ 
covery under the third or amended count of the 
declaration, this count, as previously stated, hav¬ 
ing been filed more than a year after the death of 
the plaintiff's intestate. If this count constitutes 
a new cause of action, the court erred in permit¬ 
ting recovery thereunder, if, on the other hand, 
it is but an elaboration of matters stated in the 
second count there was no error. 

In the second count, as we have seen, it is 

averred that the defendant failed in its dutv to 

* 

provide a reasonably safe place for its employees 
to work in when signaling for, hoisting, landing, 
and setting said coping stones, and the manner of 
the injury is described as in the third count. In 
both counts the right of recovery is based upon 
the failure of the defendant to provide a safe place 
in which to work. The manner of the injury is 
similarlv set forth in both counts, and while, in the 
amended count, the cause of action is more ex¬ 
plicitly stated, we do not think a new and inde¬ 
pendent cause of action is there stated. The pur¬ 
pose of thb statute is to give the defendant early 
notice that damages are to be sought from him. 
and the nature and scope of the claim. Such being 
the object of the statute, the plaintiff’s right of 
recovery ought not to be defeated by a too techni¬ 
cal construction of an amended declaration.” 

It is noteworthy that the authorities relied upon by 
defendant are not decisions of this Court. 

III. 

The Supposed Error is Not Available on This Appeal. 

The only ground of error relied upon by defendant 
is his assertion that the trial court erred: 
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i 

“2. In overruling the motion of defendant for 
a directed verdict on the second count of plain¬ 
tiff’s declaration, which motion was made cjt the 
conclusion of the testimony on behalf of tlile de¬ 
fendant.” (R. 15.) | 

A. The assignment is too general. 

The ground assigned is general, and not specific. It 
is clearly insufficient. Wallach v. MacF arland , 31 |App. 
I). C. 130, 131: Clerk’s Invest went Co . v. Syria f jr, 19 
App. 1). C. 89, 95; Davis r. Harper, 14 App. D. c[ 463, 
-U>7 : District of Columbia v. Robinson, 14 App. jD. C. 
512, 539, 540. | 

i 

i 

B. The point is not properly reserved. 

I 

Defendant's brief argues the supposed error qf the 
court below in overruling defendant's motion ajt the 
close of all the evidence to direct a verdict in his javor 
on the second count of the declaration on the ground 
that it stated a separate and distinct action from! that 
stated in the original declaration, and that the second 
count was not filed until more than one year from the 
time the right of action accrued. (R. 35.) 

But defendant failed to properly reserve the grjound 
thus asserted. 

The jury’s verdict was a general verdict in favbr of 
plaintiff for $500. It nowhere appears that the vejrdict 
was rendered under the second count of the amended 
declaration. The sum of $500 is not excessive as icom- 
pensatory damages alone, and may well have beep re¬ 
turned under the first count of the amended declaration 
which defendant does not attack in any respect. ! De¬ 
fendant did not request special findings or verdict by 
the jury. A verdict which can be sustained undeif any 
one of several counts of a declaration is a properl one. 
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In Hartman 'v. Ruby , 16 App. D. C. 45, 60, it was 
said: 


“9. The action of the court in overruling the 
defendant's motion in arrest of judgment is made 
the ground of four assignments of error, one for 
each reason stated in the motion. * * ' the 

fourth is that the verdict of the jury should have 
specified how much they allowed on each count 
of the declaration. 

* *! 'With reference to the fourth ground, 
it is sufficient to say that it is contrary to all pre¬ 
cedent in the District of Columbia. There is 


neither law nor practice in this District which re¬ 
quires that when two or more counts are combined 
in one declaration the verdict of the jury must be 
separate upon each count. A separate verdict 
upon each count may be directed by the court in 
such cases, if the circumstances require or justify 
it; but, unless the jury are so directed, it is not 
ground for arresting the judgment that the jur\ 
has conformed to the uniform practice and has 
rendered one entire verdict upon the declaration 
as a whole.” 


CONCLUSION. 

Defendant 's appeal does not attack the merits of the 
case, and the points raised by him are without 
support in the decisions of this Court. It is submitted 
that the judgment of the Court below should be af¬ 
firmed. 


Respectfully, 

John E. Laskey, 
Louis G. Padgett, 
Leonard J. Ganse, 
Reynolds Robertson. 



